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ENDORSEMENT

(Settlement and Fee Appl'ovl\l)

(11 This is a n1Ol10n by the plaintiff, on consent of the de fondants; for approval of a
scttoment of a class action on behalf of residents of Canada who were presuribed a drug called
"Pel'max'~ (the "Class"). The plaintiff also seeks cert!l1catiot1 or this action against Draxis Health
Tnc.~ now Jubilant Draxlmage Inc. CDraxün 1'01' the p\.u'loses of settlement. Draxis consents to
that order. As \vell, Class Counsel seek appnwal of their proposed fee.

(2) Pennax was developed by the defendants Eli Lily Canada Inc. and Eli Lily and
Company and was prcscdbed pdmarHy fbI' the treatment of Parkinson's disease, It was initially
distributed in Canada by Draxis and later by the defendant Shire Biochem Inc.; now known as
Shhe Canada Inc.

(3) On February 8, 2oiO~ I made an order certifying this action as a class proceeding under
the Class lroceedin~s Act, 1992, S.O. 1992~ c. 6 and approving a pilot project to enable the
parties to explore settlement: lJanel:iee v. Shire .Rochem Inc., 2010 ONSC 889, (20101 OJ. No.
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507. A class action was also commenced in the province of Québec by Franct Lépine (Court fie
#500"06000464-095). As a result of agreements between Class Counsel 111 this action and Class
Counsel in the Lcpine acti01\ Lauz;on Bélangcr Lcsp6ranec; the Lépine action has been

permanently stayed and class counsel in that action assumed pdmmy responsibility for dealing
with, and assisting, members of the sub.class of Quchcc residents in this action.

(4) The naturc of the claim is described in detail in my reasons fot' cet'tiJ1oation. I wil give
an abbreviated description. The plaintiff alleged that a very small percentage of users of Pennax
experienced behavioural changes; broadly described as "impulse control disorders" ("ICDsll).
These included compulsive gambling, hyper-sexuality, compulsive shopping and compulsive
eating, Tlw deCendants deny any causal link between Pe.rmax and lCDs or any brcach of a duty to
Class members, Permax was approved for sale in Canùda in 1991 and was successfully used to
treat thousands of Canadians with Parkinson's disease.

(5) The negotiation process has bcon successJlil ùnd the parties now ask the eourt to approve

a settement whereby the defendants wil pay $2.4 milion in settlcii:cnt üfthe claims oCthe Class
together with a contribution of $300~OOO towurds costs. The settlement ftind will be distributed to
the 58 known Class members who have come forward to make claims. The distribution is based
all a matrix preparcd by Cbss Counsel, which includes an asscssment of cach individual claim,
discounted to reflect various Jì:ctOl's. including litigation risks. Class Counsel seek court approval
of their lees and disbursements, in the total amount, inclusive of lax.es, of $811,563.03. These
lees and disbursements wil bc paid partly by the defendants~ contribution towards eosts and

partly by a charge of20% against the net recovery of each Class member,

(6) Following certification, there was an exlensive notice program, which included
publication in national and Québec newspapers. Copies of the notice wcrc also sent to various
Parkinson's societies across Ci.iadu. The negotiation process was dcsigned to nssist the pm'ties in
dctcrmining the appi'oximate Cluss size and the quantum of damages at issue. Class melYlbers
were able to respond to a questionnaire by describing their circi.u\1stances and theh claims. There
were no opt-outs.

(7) Class Counsel collectcd oxtensive inlbrmation concel'ing individual claims and prepared

an evaluation of oach claim. The evaluations included allowanccs for general damages, special
damages$ income loss and subrogated health insmanco claims. Discounts wei'e applied to the
claims; depending on a variety of factors, including the availabilty and reliability of the
information in support of ci:i.ch ctass member's claim. Discounts were also applied, on a
tcmpori.l basis; to reflect emerging knowledge about potontial side effccts of Pcnnax. Th13
inllmmltion was supplied to defendants' counsel to inform the negotiation pi'ocess,

(8) Initial sottlement discussions between the parties, in the latter part of 2010, werc not

successlhl. At the request of the parties, another judge of this court agreed to mediato the dispute
and, as a result of mediation sessions in l"ebrUi:ry and April, 20 i I, a settlement it1 JW111c1pte was

reached \:vith respect to the then known claims. A reserve Ihnd was set aside to cover potential
new claims. Some new claims have been med, and assessments of those claims have been made.
In the lOsult, there me u total of 58 claimants, of whom 10 arc members of the Quóbce sub.c1ass,
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19J The proposed settlement applies a litigation risk discount of approximately 50% to the
claim of each Class member, as quantified by Class CounseL. This discount reflects the fact that
the outcome of the litigation is far from cct'tain. There are Íssues about whethcr Poi"max can
cause lCDs. There are issucs about whether the defendants should havc known, based 011 the

medical knowledge at thc time, that there was an association between the use or Perm ax and
rCDs and whethcl' they had a duty to wmn users. There arc issues or PfOOl of damages,
cont.ributory negligence and mitgation. On a practical level, absent a seWemen.t, the litigation
could have taken years to resolve. Many of the Class mcmbers Were seniors, had serious health
issues, and were in challenging physical and tInancial cÌl'cumstances. Delay was very much
against their interests. As in any important IitigatiOl\ the value of certainty of outeome and
timely payment usually justitÌes a discount -- sometimes a substantial discount. from the face
value of the claim.

1.01 These were factors that Class COllisol took into account in deciding whether to
recommend the settlement oft.his action bascd on a 50% discount Class Counsel are experienced
in both class actions and medical and pharmaccutical litgatiol1. The settement comes with their
st1'ng recommendation. In my vic\-v, the discount factors considtl'ed and applied by Class
COlnisel are appropriate and rcalistic,

(11) Of particular significance is thc fact that Class Counsel have been in contact with every
single known Class mcmbcl' and there has been no objection to the proposed settlement. Every
single Class member hi;s autho1'y;ed the settement for his or her share and has agreed to the net
amount he or she wil receive and to the portion of the settlement that will bc allocated to Class
COìmsels lee.

(12) This is a somewhat unusual case. The Class is relativoly small " only 58 members. The

settement wil result in Class members receiving an average net recovel'y of just under $32,000.

The largcst amount is about $161\,000 and the srmillest amount is approximat.ely $4,745. There is
no doubt that without this class action the Class members were unlikel)' to have obtained af .. 1 + fc 1'; l' i. A' .£ 1 . ". . . i. 'I ,. .~ J
satisfactory leSOiUÍ101l 01. t ¡elf Cia1m:). ivümy 01 tnem are m an aifCflay vuincraOle snnc, Wim
i;erious physical, psyç.hological and financial challenges. This settlement brings them much-
needed, und reasonably timel)', compensation.

(13J The 1act that the settlement has been unanimously acceptcd by all Class mcmbcni is not
determinative, but it is significant. It is also signlfícant that there has been a cUl'eful and thorough
assessment of tho claim oreach Class member by Class CounseL.

j14:1 In assessing a proposed settlement, the court wil take into account a number of fhctors,

keephig in iriind that the relative importance of one factor or another wiH vary from case to case,
These fw:.tol's were summarized by PercH, J. in Corless ii, KPMG LLl-, 12008.1 OJ. No. 3092

(Sup. Ct.) at para 38:

When considcring the approval of negotiated settements; the court
may consider, among other things: likelihood of recovery or
likelihood of success; aiiount and naturc of discovcry, evidence OJ'
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investigation; settlement terms and conditions; recommendation
and experience of counsel; future expense and likel)' duration of
litigation and risk; recommendation of neutral parties, if any;
number of objectors and nature of objections; the presence of good
faith, arms length bui'gaining and the absence of collusion; the
dcgrcc and nature of communications by counsel and the

representative plaintiffs with class members during the litigation;
and information conveying to the comi the dynamics of and the
positons taken by the parties during thc negotiation: Dabbs v. Sun
rifè Assurance Company of Canada (199X), 40 O. R. (3d) 429
(Gen. Div.) at 440-44, afI~d (1998), 41 O.R. (3d) 97 (C. A.), leave
to appeal to S.C.C. refused Oet.22, 1998; Parsons v. The Canadian
Red Cross Society, (1999) OJ. No, 3572 (S.C.J.) at panis. 71-72.:
Frohlinger v. Norte! Networks C'Ol'p" (2007) OJ. No. 148 (S.C.J.)
at para. 8; Kelman v. Goo((veal' Tire Clnd Rubber Co., (2005) O.L
No. 175 (S.C,J.) at paras. 12-13; Vitapharm Canada Ltd v. F
Haffhumn-J,a Roche ltd. (2005), 74 O.R. (3d) 758 (S.C.J.) at para.
117; Sutherland v. Boots Pharmaceutical pIc, 1,2002:1 O.J. No. 1361

(S.c.J.) at para. 10.

i. S'I The Hkelihood of success is very diffcult to predict in any litigation, It is partlcuhwly
diff1cult to predict in complex phmmaceutical product litigation such as this. The issues of
causation, standard of care and duty to warn would have been exceedingly complex. As well)
there were, as I have mentioned, signiílcant and difkult individual issues in many cases. These
factors, together with the usual discounts one would apply in any case to reflect the value of a
"bird in the hand" und timely settement, warrant a substantial discount from what Class

members might expect to receive if successful after years of litigation and potential appeals.

L l 6) Settlement was the product of an arm;s length, advcl'sarial and judicially mediatcd
pi'ocess. I am satisfíeá that the process was rl'\ír.

(17) The settlement comes with the recommendation of experienced counseL. The COU1t places

great impoitance on the appointment of qualified counsel in c!iss proceedings, because counse.1

has extraordinary rosponfJibiltics to the class Wid to the COurt. Tn 1Xit'(icu1a1'; because counsel is

most familar with the fi.ìcüml and legal issLies bearing on the merits of the liigation; the court is
necessarily innuenced by Class Counsel's reç.ommendation on settlement.

(18 J There are three factors that I find particularly impOltmit iii this casc in concluding that thc
settlement is fair and reasonable. First) there has not been a single opt out lì'om the class action.

Clearly; no member of the Class felt that it was wOlihwhile to pursue individual litigation of his
or her claim. Second, therc has been a detailed work-up of each Class member's claim. This has
necessarily involved communication with Class members; with a settlement. being tailor.made t.o
suit the particular circumstances of each Class member. Third, every Class member has agreed to
his or her proposed share of the settlement and of the fcc of Class CounscL There is no o~jection
by all)'One. This is a rather significant and commcndable accomplishment.
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(19) In my view, the settlement is fait" reasonable and in the best intei'ests of the Class.

(20) I now tum to the approval of Class Counsel's fcc, The tagk for the court on a motion or
this kind is to determine a fee that is "tàir and reasonable!; in all of the oircumstances: Parsons v.
Canadian Red Cross Society (2000)i 49 O,R, (3d) 28 I (Sup, Ct.) at parus. 13 and 56,

12i: In Vi/aPharm Canada Ud. v. F. Hoflmann-La Roche Ltd., (2005) O.J. No. 1117 (Sup.
Ct.) at para, 67, Cmnming J. sunmHidzed some of the factors to be considcrcd by the court when
thing Class Counsel's fees:

Factors relevant in .lssessing the reasonableness of the fees of any
Class Counsel include the following:

(a) the fac.tual and legal complexities of the matters dealt with;
(b) the risk undeitaken, including the risk that thc matter might not
bc certified;

(c) the degree ofrosponsibllty assumed by Class Counsel;

(d) the monetary value o¡'the m.uHel's in issue;
(e) the i111p01tal1ce of the matter to the olass;

(0 the degree of skil and competence demonstnited by Class
Counsel;

(g) the results achieved;
(h) the abilty of the class to pay;

(i) the expectations of the class as to the amount offecs; and

(I) the opportunity cost to Class Counsel in tho expenditure of time
in pursuit of the litigation t"tnd settlement.

(22) In this case, the retaincr agreement signed between the rcpresentative plaintiff and Class

Counsel stipulates a contingency fcc of 15% over and a.bove partial indemnity costs. In addition,
the retainer agreement permits Class Counsel to seek an order for a multplier (Jfup to four times,
being applied to the fees charged; where the outcome onhe Htigution warrants such a muìtipliel',

(23J Class Counsel has expended time valued at $629,232 and has incurred disbursements of

$49;548.08. Further time wil be spent in the completion of the scttlemcnt. I havc reviewed the
time dockets and disbursement statements of Class Counsel and I am satisfied that the time was
roasonably spent and the disbursements were reasonably incurred. Quite apart ü'om issues having
to do with ceitification and settlement ncgotil.tions, it is I.ppropriato to keep in mind that Class
Counsel was required to cormnunicatc with; co11ed inl'omiation lì'om and liaise with every single
ono of the 58 Class members. The result warrants a modest multiplier, which in this case is
roughly 1.2.

(24) I should add that it is anticipated that the Lépine action in Québec, currently stayed. wil
be discontinued. Québec counsel wil make application to the Qucbcc Superior Court for that
purpose. With thc conscnt of the parties, the Court has been in commuiiieatîon with the case
management judge in the Lcpinc aotion, who is aware of this motion çmd 01' the dispositon I am
making and who has expressed no çOl1çerns. I am satisfied that appropriate communication with
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memhcri: or the Québee sub-class has taken place through Me. Lcspérancej who has assumed
primary responsibilty for communications with those Class members.

(25) In summary, an otdel' wil issue:

(a) ceitifiying this action as a olass proceeding agairmt Dl'axis; Ii)l the purpose of

settement, on the same terms as set out in paragn\phs 2 through 5 ofthc Court's
order datcd Fcb1'm.1'y 8,2010;

(b) dcchwlng that the settlement contaÌ11cd in the minutes of settlement executed by
the parties is fair and rcasonable and in the best interests ofthe Class, and
approving the settlement;

(c) dispensIng with publication of notice of the settlement approval; except through

pu blication on the websi te of Class Counsel;

(d) approving the t'e(aini:r agreement bet\vccn Cli'lSS Counsel and the representative
plainti n;

(e) declaring that the fees and disbursements of Class Counsel, In the total amount of'

$811,563,03, inclusive of taxes, are fair and reasonahlei approving the said fees
and disbursements and directing that they be paid out of the seWement monies.

(261 I eomtriend the parties and their counsel for resolving this matter in a timely way. I also
oxpress the ComCs appreciation to Mt', Fkmeijee for taking on the responsibility as representative
plaintiff.

C:R~ 4\LF::-~
_.__. -. -'--''Ç~--'------

(t.~\'~(rathy J,

DATE: Decembor 2 i, 2011

TOTAL P. 007


