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New rules on experts create headaches

Form 53, report timetables adding cost for litigants in civil cases

By Michael McKiernan | Publication Date: Monday, 26 July 2010

<>New rules governing the use of expert witnesses in the civil justice system have increased costs and
caused confusion, according to lawyers who retain them. 

A series of reforms designed to make experts more accountable while reducing
costs and delay associated with their evidence came into force on Jan. 1. 

One of the most notable changes saw expert witnesses forced to sign an
acknowledgment, Form 53, confirming their duty to the court above and beyond the
party that retained them.

But it’s the new timetable for production of reports that has caused lawyers the
biggest headaches, according to Darcy Merkur, a partner at Thomson Rogers.
Under the old rules, expert witness reports were exchanged 90 days before trial.
Now parties must distribute them 90 days before the pretrial conference.  

Merkur says he now has to prepare expert reports for smaller, less contentious
issues that used to get put off until  closer to the trial date and may never have
been necessary if the case eventually settles.

“You didn’t want to spend $5,000 to get these nitpicky things finalized when the
trial wasn’t for another year,” he says. “It’s forcing us to spend more money before
the pretrials.”

Merkur notes he’s also had problems explaining the duties imposed by the new
rules to experts. “Our instruction letters to the experts are so long now that they
are incomprehensible.”

The rules demand detailed descriptions of the experts’ qualifications, research history, and factual
assumptions on which they base their findings, all of which means they’re spending more time on reports.

“That may be a good thing because it’s usually more comprehensive, better written, and more thorough,”
Merkur says. “But at the same time, it’s more expensive.”

In personal injury cases, a recent court ruling on non-compliant expert reports left lawyers fearing some of
their most important witnesses may not be allowed to testify because they weren’t retained by either side
in an action, according to Stephen Abraham, a personal injury and insurance litigator from Burlington,
Ont. 

In an April decision in Beasley v. Barrand by Superior Court Justice Patrick Moore, the judge refused to
allow an expert to give his opinion based on a report produced for an accident benefits insurer who
wasn’t party to the action. 

As a result, Abraham says useful witnesses, such as a police officer who reconstructed an accident
scene, may not be able to take the stand because they were never retained, as required by Form 53, by
either party. 

“You get this quirky situation where some of the most unbiased experts run the risk of not being able to
testify because they haven’t filled in a piece of paper. Now we’re in a real state of flux because you’ve got
to go to court and pray the judge will let that evidence in. That’s a very unsettling feeling for lawyers.”

Dr. Harold Becker, founder of medical evaluation firm Omega Medical Associates, says he has found
lawyers slow to approach him with instructions as they come to terms with the new rules. 

Nevertheless, he sees the reforms as a small step in the right direction. “It’s a terrific idea, but I don’t think
it’s gone far enough,” he says. “But at least it’s not static. There is an acknowledgment there is something
broken.”

Becker would like to see a move towards joint experts appointed by the court, rather than by lawyers,

Some of the
changes have
made it less
enticing for
the average

professional to
provide expert
opinions, says

Andrew
Murray.
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because he feels the medical profession struggles in an adversarial system. “Very few physicians are
demonstrating opinion based on evidence,” he says. 

“I see too many advocates for a cause, whether it be for their own cause or if it’s because they feel they
have an obligation to the company they are hired by.” 

The new rules stem from recommendations from Justice Coulter Osborne’s Civil Justice Reform Project,
which heard complaints about the increasing professionalism of expert witnesses at the expense of
practising specialists. 

But Andrew Murray, a partner with Lerners LLP in London, Ont., says the new rules may have actually
reinforced that trend. “One of the ideas was to get away from hired guns and professional experts. 

Ironically, some of these changes have made it less enticing for the average person who could have an
excellent expert opinion because it’s more cumbersome administratively.”

Despite creating templates to help treating doctors through the process of making a compliance report,
Murray says there are many who can’t be convinced. “They say they’re busy actually treating people and
they don’t want to perform this dance.”

Andrew Neuman of A. Neuman Associates Inc., a litigation support service specializing in forensic
accounting, welcomes any attempt to streamline the system but says there have been negative side
effects. For example, the new rules prevent experts from performing a consultancy role for lawyers
because it could be considered advocacy. 

“What it means, particularly in larger cases, is you’re going to have to retain a consultant in addition to
your expert,” Neuman says. “It doesn’t quite double the cost but it does significantly increase them.”

Neuman notes most experts already considered themselves officers of the court before they had to sign a
declaration confirming it but he sees Form 53 as a useful extra layer of accountability for them. 

“When the court gives you a slap on the wrist, your livelihood will be going on a bit of a sabbatical. It can
take years to build back up from something like that. I’ve seen an expert boutique go from 15 to 20
people down to about four after a critical decision from a judge. 

That will not happen when it’s just the professional body doing it.”
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Why would asking a medicolegal expert in a personal injury case to sign a
statement acknowledging an over-riding duty to the court cause confusion -
especially if "most experts already consider themselves officers of the
court"?
And why will it cost more to ask a medicolegal expert to provide
qualifications, research background, etc.? Don't these "experts"
routinely update their CVs? Do they have to sit down and start from scratch
trying to remember their training and research history and repeatedly bill for
recounting and assembling this information? And haven't triers of fact always
required medicolegal experts to provide the facts and reasoning on which an
expert medicolegal opinion is based (in the same way judges provide the
reasoning by which they arrive at their decisions)? Why will these requirements
cost more - if this stuff was already being done? And if it wasn't - then that
might explain why Dr. Becker is not impressed with the quality of medicolegal
opinions in the Ontario personal injury litigation landscape. For that matter,
it isn't all  that long ago that Dr. Lacerte was extensively quoted saying the
quality of medicolegal opinions in Ontario is "deplorable". If some of
the most prolific vendors of medicolegal opinions say the Ontario personal
injury litigation landscape is littered with substandard "expert"
opinions - then why are so many plaintiff lawyers unhappy with measure which
might improve the system? This article begs more questions than it answers. But
one of the biggest questions raised flows from the assertion that if a court
"slapps the wrist" of a medicolegal expert (via adverse judicial
comment) then that expert's business as a professional expert will suffer
greatly. How does one reconcile that with the fact that some medicolegal experts
have multiple rebukes from triers of fact (for partisanship and/or a lack of
qualifications) and yet they show up only days after such "wrist
slapping" proffering more unchecked, unchallenged, partisan and often
unqualified "expert" testimony? This problem is especially bad at FSCO's
Arbitration Unit. Psychologist who haven't declared to the CPO neuropsychology
as an area of cvompetence are proffering "expert" testimony in brain
injury cases? What? One medicolegal expert who confessed under cross-examination
to lacking the training and competence required to proffer the expert testimony
he proffered was slpped on the wrist in the form of a rebuke from the trier of
fact. Yet showed up back proffering more unchallenged "expert" testimony
in the same area only a short while thereafter. What's up with that. For that
matter "judicial wrist-slapping" of medicolegal experts in the form of
advesre judicial comment is never adduced to challenge experts in the
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