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Report on the Five Year Review of Automobile Insurance

Executive Summary

In 2003, the Legislature amended the Insurance Act (the Act) to include a
requirement in section 289.1 that the Superintendent of Financial Services
undertake a review of Part VI of the Act and any Regulations made under Part VI
at least once every five years or more often if requested by the Minister of
Finance. The Superintendent is to report back with recommendations to improve
the effectiveness and administration of Part VI of the Act and the Regulations.
Part VI of the Act and the Regulations includes statutory accident benefits, court
proceedings and dispute resolution.

The Financial Services Commission of Ontario (FSCO) embarked on a
stakeholder consultation process in the second half of 2008 to support the auto
insurance review process. In addition, FSCO regularly hears from stakeholders
on numerous issues. The opinions expressed by stakeholders represent a broad
range of experiences and perspectives. Many of the recommendations in this
report reflect the comments received through the consultation process.

In the past few years, profitability has not been an issue for the P&C insurance
sector in Canada or Ontario. However, financial results for the P&C industry
declined in 2008. Following the 2003 auto insurance reforms, loss costs fell in
2004. Loss costs have been rising since then and have resulted in an upward
swing of rate changes approved by FSCO in 2008. However, rate increases
have not kept pace with rising loss costs and the insurance sector reports
significant rate inadequacy in the system. Declining profitability, significantly
lower earnings and loss cost increases will accelerate in 2009 in the absence of
structural changes to stabilize costs.

Recommendations

Virtually every stakeholder commented on the complexity of the existing accident
benefit system and the level of regulatory burden created by the Statutory
Accident Benefits Schedule (SABS). Ironically, many stakeholders proposed
additional procedures to address non-compliance and abuses in the system
which would invariably add more complexity to the system.

Recommendation #1: When determining the merits of any future regulatory
changes, consideration should be given to whether a change would
increase complexity and regulatory burden. There should be a compelling
reason for making a change that would add complexity to the accident
benefit system.
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Recommendation #2: Review the SABS to identify provisions that: a) are
overly complex and could be simplified without changing the intent of the

Regulation, or b) are essentially ineffective and could be eliminated without
changing the impact of the Regulation.

Many health care providers report being asked to assist patients in completing
their accident benefit claims forms. The number of forms required by the SABS
has created an unnecessary paper burden for claimants, adjusters and other
participants in the auto insurance system.

Recommendation #3: Contract a forms consultant to assist FSCO and
stakeholders in simplifying the application process and revising forms that
should first be tested on consumers.

Consumers have never entirely understood or been comfortable with the Fault
Determination Rules (FDRs). One point of confusion is the notion that someone
who is 50% at-fault is one half the risk of someone who is 100% at-fault — a
notion not supported by industry actuarial data. The percentage of fault is used
to determine which coverage is used to repair the damaged vehicles rather than
to assess risk. Some jurisdictions in Canada and the United States protect
consumers from rate increases when they are only partially at-fault below a
specific threshold.

Recommendation #4: No element of a risk classification system should
use past claims for which a driver is 25% or less at-fault.

For property damage disputes, a dispute resolution mechanism is set out in
section 128 of the Act. The provision stipulates that both parties must agree to
participate in this process. Otherwise, the only mechanism available to
consumers is to challenge an insurer’s determination in the courts.

Recommendation #5: Provide some best practice guidelines that would set
out standards for communicating information on the fault determination
process and how to challenge a determination.

Recommendation #6: Make the existing statutory appraisal process under
section 128 of the Act mandatory on insurers for property damage claims if
the consumer prefers this process over the courts.

In 2005, the Ontario government amended Ontario Regulation 664 to add certain
financial information and other “lifestyle” factors to the existing list of underwriting
and risk classification criteria that are expressly prohibited. However, the
Regulation does not prohibit insurers from asking such questions. Concern has
been expressed by some stakeholders that some quoting practices are being
used to frustrate the intent of the existing prohibitions.
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FSCO has issued a bulletin directing insurance companies not to use criteria that
are prohibited for rating or underwriting purposes (e.g., criteria related to a
consumer’s social, personal and/or economic status) to decline to provide
quotes, to hinder or delay a consumer’s efforts to obtain insurance coverage or
an insurance quote, or as a basis for differential treatment of consumers in the
quoting and application process. Consideration could also be given to creating
an expressed prohibition in Ontario Regulation 7/00 (Unfair or Deceptive Acts or
Practices).

Recommendation #7: Consider prohibiting objectionable quoting practices
including delays in providing quotes, requiring written applications for
quotes and certain screening techniques.

Ontario Regulation 283/95 was introduced in 1995 to ensure claimants receive
accident benefits in a timely fashion while disputes between insurers over the
liability to pay for a particular claim are being resolved. Despite the Regulation,
which sets out an insurer’s obligation to pay benefits, a number of disputes, court
cases, and differences in interpretation have emerged that have led to delays in
payment of claimants’ benefits.

Recommendation #8: Regulation 283/95 should be amended to make it
more difficult for insurers to deflect claims and to ensure that claimants
receive accident benefits while the issue of liability for a claim is resolved.

Bill 18 amendments limit the vicarious liability of leasing and rental companies
with respect to liability claims arising out of the use of a leased or rented vehicle
to $1 million in most cases and extends coverage for rented vehicles only to
vehicles with a Manufacturer’'s Gross Vehicle Weight Rating (GVWR) of less than
4,500 kg. This creates a gap in coverage for those consumers who own a policy
but wish to rent a vehicle with a greater GVWR.

Recommendation #9: The Superintendent intends to amend the OAP 1 to
provide a limited amount of coverage for vehicles with a GVWR over
4,500 kg.

There have been significant developments since the introduction of the
“catastrophic impairment” definition in 1996. Court decisions have expanded the
definition in order to address perceived inequities but in so doing, have exposed
the system to potential abuse. Most stakeholders continue to support the
concept of providing two tiers of benefits based on injury severity. However, the
integrity of the model is dependent on a clear and fair definition of “catastrophic
impairment.”

Report on the Five Year Review of Automobile Insurance 4
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Recommendation #10: Further consultation with experts in the field is
needed to amend the definition of “catastrophic impairment.” The goal for
this review should be to ensure that the most seriously injured accident
victims are treated fairly.

One area where stakeholders appear to be in agreement is that there is a
problem with overutilization of assessments in the auto insurance system. The
Insurance Bureau of Canada (IBC) submitted that in 2007, based on incurred
losses (paid claims plus reserves), for each dollar spent on treatment, another 60
to 80 cents were spent on assessments. Multiple requests for assessments may
be sent to insurers involving treatment plans, completion of certificates and
forms, and benefit applications. It has been suggested that adjusters frequently
refer requests for an insurer examination in order to buy themselves more time
which only adds more transaction costs, paper and delays.

Recommendation #11: Section 24 assessments expenses should be
subject to the same maximum monetary and time limits that apply to
medical and rehabilitation benefits under section 19 of the SABS.

Recommendation #12: The fee for completing forms including any
assessment required to complete the form should be capped at $200. The
cost of all other assessments should be capped at $2,000.

Recommendation #13: The time frame provided to adjusters to review
assessment requests should be the same as the time frame that applies to
treatment plans (10 business days) to allow for proper claims handling.

The IBC reports that the number of in-home assessments has also been
increasing with the additional cost of providers’ travel borne by insurers.
Providers who review requests for in-home assessments on behalf of insurers
reported that they also have observed an increase in in-home assessments
which are used to support a claimant’s request for treatment, rehabilitation
benefits, attendant care benefits, housekeeping and home maintenance
expenses, and caregiver benefits.

Recommendation #14: Availability of in-home assessments should be
limited to seriously injured claimants and should only be used to evaluate
their need for attendant care services and home modifications.

Prior approval has not been an effective tool in controlling the utilization of
assessments. Any regulated health professional or social worker is able to
submit a request for an assessment and the insurer must respond. There is a
lack of accountability in the system which can lead to multiple and duplicative
assessments and fragmented treatment.
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FSCO has concluded that having a single health professional directing the
claimant’s rehabilitation and initiating assessments, rather than multiple
professionals initiating assessments, maintains control and creates a single
individual who can respond to questions from the claimant and adjuster
concerning the appropriateness of proposed assessments.

Recommendation #15: Consider having assessment requests completed
only after a referral is made by the health professional primarily
responsible for the claimant’s rehabilitation (in most cases a family
physician). Assessment requests would continue to be submitted by
providers following a referral.

Stakeholders have expressed concern regarding the quality of insurer
examination reports and the qualification of providers conducting insurer
examinations. Insurer examinations are used to respond to applications for
benefits or to determine whether a claimant is, or continues to be, entitled to a
benefit.

Recommendation #16: The health care professional associations and the
insurance industry should jointly develop standards for the delivery of third
party medical examinations as well as qualifications for assessors. FSCO
would facilitate the process.

Assessments done to determine catastrophic impairment seem to be more
problematic in terms of costs and quality. Stakeholders have suggested that
unqualified assessors are being utilized leading to inaccurate ratings, disputes
and additional assessments, all adding costs to the system. The Workplace
Safety and Insurance Board (WSIB) conducts an analogous assessment, paying
assessors — who are predominantly specially trained physicians — a substantially
lower flat fee which covers time spent with the injured worker, reviewing
documentation, and preparing a report.

Recommendation #17: Restrict the ability to conduct catastrophic
impairment assessments to practitioners with appropriate training and
experience.

Insurer examinations continue to be a contentious part of the accident benefits
system and an irritant to claimants, treatment providers and representatives.
Insurer examinations also add to the high transaction costs in the system. Just
as insurers would like to see fewer assessments under section 24 of the SABS,
claimants would welcome a reduction in the number of examinations under
section 42. Capping insurer examination costs would provide the appropriate
balance to the system if the cost of assessments is capped, as is also
recommended.
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Recommendation #18: The cost of insurer examinations should be capped
at $2,000.

Recommendation #19: Provide adjusters with some discretion in reviewing
assessment and treatment requests and modify Ontario Regulation 7/00 to
reflect possible amendments to the SABS.

The policy intent for introducing assessments under section 42.1 was to assist
claimants reviewing issues raised in an insurer examination as part of a dispute.
The objective was to provide some balance to the system. Stakeholder feedback
on whether that objective is being met has been mixed. However, section 42.1
assessments have also added to the already high transaction costs in the
system. They have also contributed to the growing “dueling” assessment
process.

Recommendation #20: Revoke section 42.1 of the SABS which allows
claimants to obtain an assessment from their health care provider to
address issues raised in an insurer examination.

FSCO believes there should be a single health professional directing a claimant’s
rehabilitation. Once that professional prescribes an intervention, the actual
provider who treats the claimant would submit a treatment plan for approval.

This would better coordinate rehabilitation as well as eliminate the potential
conflict of interest situation inherent in the existing delivery model. Multiple
interventions could still take place but under the direction of a single professional.
In seven of the ten provinces, the legislative framework dictates that physicians
only may certify the need for treatment or disability.

The increased involvement of physicians is not expected to impact on the doctor
shortage in Ontario. Auto insurance claimants with more serious injuries already
see their family doctors following an accident. The proposed changes will not
significantly increase the number of doctor visits and will benefit claimants by
keeping their family doctors better informed on their progress.

Recommendation #21: Consider having treatment plans completed only
after a referral is made by the health professional primarily responsible for
the claimant’s rehabilitation (in most cases a family physician). Treatment
plans would continue to be submitted by providers following a referral.

Some consumers have also proposed reductions in mandatory accident benefits.
Those with access to extended health care benefits have complained that they
are forced to purchase accident benefit coverage that is available from other
plans. Consumers could reduce their premiums if some existing mandatory
benefits were made optional. With the introduction of new optional benefits,
insurers, agents and brokers would have to ensure that consumers are made
aware of the implications of reducing coverage.

Report on the Five Year Review of Automobile Insurance 7
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Recommendation #22: Reduce the cap for medical and rehabilitation
benefits for non-catastrophic claims to $25,000. Introduce a $100,000
optional medical and rehabilitation benefit along with the existing $1 million
optional benefit.

There have been some proposals for expanding the Pre-approved Framework
(PAF) Guidelines to include other minor injuries. This idea is worth exploring
from a number of perspectives. If feasible, it would expand the amount of
treatment without requiring prior approval by the insurer, thereby simplifying the
system and reducing transaction costs. As well, if the accident benefit system
moves towards designating primary health professionals, expanded PAF
Guidelines would reduce the time spent by designated professionals in managing
minor claims and allow them to focus on the most seriously injured.

In February 2008, the Neck Pain Task Force (NPTF) of the World Health
Organization published a series of articles summarizing its findings. There may
be some merit in providing a more extensive continuum of care to ward off
chronicity and recurrences based on the NPTF findings.

Recommendation #23: In partnership with key stakeholders, FSCO should
contact members of the Neck Pain Task Force to examine the feasibility of
expanding the PAF Guidelines to provide a more extensive continuum of
care and to include the treatment and assessment of other soft tissue
injuries.

FSCO'’s statistical agent indicates that between 2004 and 2007 attendant care
costs increased by 59.1%, with claim severity decreasing by 1.2%, and claims
frequency increasing by 61.6%. Anecdotal information from the insurance
industry suggests that an increasing number of claimants with minor injuries are
now claiming and receiving attendant care benefits. FSCO is also concerned
that assessments are being conducted by individuals without explicit training in
functional assessments to address functional impairment resulting from a
combination of physical, cognitive and psychosocial impairments.

Recommendation #24: Only occupational therapists and nurses who have
been trained on the use of Form 1 should be permitted to assess auto
accident victims for the attendant care benefit. This should apply to
assessments conducted under both sections 24 and 42 of the SABS.

Early FSCO arbitration decisions supported the principle that for an expense to
have been “incurred” there must have been at least a promise to pay. While
insurers contend that obliging them to pay for the cost of services not rendered
amounts to a windfall for the insured, the courts and arbitrators have ruled that
permitting insurers to deny repayment (except for amounts already paid by
claimants) would amount to a windfall for insurers especially in the case of
impecunious claimants. FSCO believes there needs to be a balance between
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maintaining the concept of indemnification and protecting seriously injured
claimants where there is a statutory obligation to pay.

Recommendation #25: The attendant care benefit should continue to
compensate claimants for incurred expenses. However, to enhance
consumer protection and transparency, the SABS could clarify that where
an arbitrator has found that the insurer has been unreasonable in denying
the attendant care benefit, payments should be made even if no expenses
have been incurred.

The reduced fees introduced in 2003 were intended to bring fees in the auto
insurance system in line with the fees paid by the WSIB. Earlier in the year, the
WSIB updated their health care fees. It appears that fees in the auto insurance
system remain on par or higher than those paid by the WSIB. A number of
submissions have suggested that experienced providers have been exiting the
auto insurance system since fees were rolled back five years ago, leaving the
system with a greater proportion of inexperienced providers. Unfortunately,
FSCO did not have access to detailed information regarding health care provider
manpower in the sector.

Recommendation #26: FSCO needs to continue to monitor fees and the
availability of services in the auto insurance sector, in particular for
seriously injured claimants.

Several consumer submissions suggested that the maximum income
replacement benefit cap be increased from the current level of $400 per week
which has been in place since 1996. Since its introduction, the percentage of
earners who fall below the benefit maximum has dropped considerably. The
increase would bring coverage back to 1996 levels.

Recommendation #27: Increase the maximum income replacement benefit
to $500 per week.

Stakeholders also commented on the adequacy of payments for transportation
expenses incurred to and from treatment, rehabilitation and counselling sessions
or assessments.

Recommendation #28: Conduct annual review of reimbursement rate for
travel in a personal vehicle.

FSCO is concerned about the growing cost of the caregiver benefit and
housekeeping and home maintenance expenses. One approach is to provide
consumers with more choice by converting some mandatory benefits to optional
benefits. This would provide consumers with the ability to customize coverage
according to their needs and reduce their premiums. However, insurers, agents
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and brokers would have to ensure that consumers are made aware of the
implications of reducing coverage.

Recommendation #29: Make housekeeping and home maintenance
expenses and caregiver benefits optional. Reimbursement for
housekeeping and home maintenance expenses and for replacement
caregivers needs to reflect actual economic losses.

Section 59 of the SABS excludes accident victims from claiming accident benefits
if they are entitled to receive workers’ compensation benefits. Insurer
representatives report that although it is presumed that some level of harmony
exists between the operation of the SABS and Workers Safety and Insurance
Act, it is not always the case.

Recommendation #30: FSCO, WSIB and auto insurers should meet to
discuss how to better harmonize the auto insurance and workplace
insurance systems.

Although the Regulation defining serious and permanent impairment (Regulation
461/96) is almost five years old, there have been only two court decisions dealing
with the Regulation and those decisions have not been definitive or effected any
significant change to interpretations predating the Regulation. Therefore
revoking the defining Regulation is not expected to have an impact on who meets
the threshold or on costs to the system. FSCO reviewed the proposal to entirely
eliminate the verbal threshold with insurance industry actuaries who were of the
view that the verbal threshold was screening out a significant number of cases
and that without it costs would rise considerably.

Over the past five years a significant number of consumers have expressed their
unhappiness with the tort deductible levels. A similar perspective was shared by
consumers who provided submissions to FSCO as part of this review.
Consumers indicated that too many innocent accident victims are denied access
to the courts as a result of the deductibles. In addition, for those that are able to
sue for pain and suffering damages, the reduction in their awards was seen as
unfair. It is clear that many consumers do not feel the current deductible levels
are fair.

Recommendation #31: The government should consider reducing the
deductibles to $20,000 and $10,000, eliminating the deductibles for fatal
claims, and revoking the definition of serious and permanent impairment
set out in Regulation 461/96. A closed claim study would assist in
determining the impact of further tort changes being considered.

There is wide agreement among both representatives for insurers and claimants

that the $1,500 maximum expense award is insufficient for accounting reports
and is not recoverable elsewhere in the accident benefit system. Accounting
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reports are often used by self employed claimants to substantiate quantum of a
weekly benefit.

Recommendation #32: Amend the SABS to provide for an appropriate cap
on the cost of accounting reports to substantiate a claim for weekly
benefits.

Future care cost reports assess and summarize a claimant’s need for medical
and rehabilitation benefits into the future. They cover more than just the
attendant care benefits that are determined using the Form 1. Claimants often
submit these reports as an expense to be paid under section 24 of the SABS. It
is FSCO'’s view that these reports are not covered by the SABS and should not
be covered by the SABS. Future care cost reports are not requested by health
care providers to access benefits. Rather, they are requested by lawyers as part
of the settlement process.

Recommendation #33: The cost of future care cost reports should not be
an expense recoverable under the SABS.

In Ontario, much as in other Canadian jurisdictions, auto insurance is a second
payer to other programs and plans. Several issues were raised by stakeholders
as current problems in the system. FSCO acknowledges that there may be a
need to examine the language of the Insurance Act and the SABS to determine
whether and how to address lump sum payments by disability carriers.

Recommendation #34: Investigate options for enabling auto insurers to
more effectively enforce the existing provisions in the SABS and the
Insurance Act that require deductions of all collateral sources of income
benefits.

Several stakeholder groups have commented on the difficulty insurance adjusters
have in managing claims involving serious injuries, as there are adjusters who
are not sufficiently trained or experienced in dealing with seriously injured
claimants, which can lead to unnecessary assessments, high rates of benefit
denials and delays in accessing benefits. A WSIB operating unit administers a
Serious Injury Program that is responsible for arranging specialized treatment,
equipment and services for seriously injured workers.

Recommendation #35: Insurance claims departments need to better focus
on the needs of claimants with serious injuries. The IBC, Insurance
Institute of Ontario and the Ontario Insurance Adjusters Association should
work together to train adjusters on the needs of claimants with serious
injuries to reduce exposure to potential allegations of unfair and deceptive
acts or practices.
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Consumers, health care providers and insurers lack information about which
treatments are most effective for minor injuries — including, sometimes, no
treatment at all. Education is needed around the appropriate timing of
interventions and duration. Most of all, consumers need to be empowered with
knowledge about treatment and recovery, and the risks of being over treated.
Part of the problem stems from the complexity of the system — confusing
regulations, numerous time limits, long and detailed forms, etc. Simply put, it is
very difficult to understand the auto insurance system as it stands. Issues
around complexity may be remedied through recommendations suggested earlier
in this report.

Recommendation #36: Consumers, health care providers and insurers

should work together to improve consumers’ awareness and expectations
around treatment and outcomes. Some of the savings from changes in the
accident benefits system should be used to fund these educational efforts.

Several municipalities and municipal transit authorities have reported a rapidly
increasing utilization of assessments and attendant care benefits. Injuries are
often not reported at the time of the incident but days or weeks later, and without
the driver having any knowledge of the incident. The transit authorities must
accept these claims in good faith because it is often impossible to even verify
whether the claimant was a passenger of the vehicle. One transit authority
reported that 73% of claims do not involve an actual collision. These claims are
for injuries resulting from bumps and falls while entering and leaving vehicles,
standing in aisles, and getting in and out of seats.

FSCO agrees that public transit services operated by municipal authorities
should be provided with additional protections that reflect their unique status.
Injuries sustained on public transit vehicles involving collisions should continue to
be covered under the auto insurance legislation. However, all other injuries
should fall under a general liability insurance policy.

Recommendation #37: The government should consider legislative
amendments to reflect the unique status of public transit services operated
by municipal authorities by excluding injuries from no-fault where no
collision has occurred.

Insurers would like greater flexibility in incorporating electronic technologies for
consumer-provider communication and transactions. FSCO acknowledges that
electronic transactions are also welcomed by a significant proportion of
consumers.

Recommendations #38: Auto insurers should explore and take advantage

of their existing ability to implement electronic commerce options under
Ontario’s Electronic Commerce Act, 2000
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FSCO notes that the current review pursuant to section 289.1 of the Insurance
Act is in addition to the review of the SABS mandated by section 289 of the Act.
Section 289 requires a report to the Legislature on the adequacy of statutory
accident benefits at least once every two years. The last report was submitted at
the end of the 2008. In addition, section 417.1 requires that the Superintendent
submit a report to the Legislature on the risk classification and rate determination
Regulations at least once every three years. The next report is due in 2010.
FSCO notes that the timing and content of the different reviews have the
potential to overlap, creating confusion for stakeholders.

Recommendation #39: The government should consider harmonizing the
reports required under sections 289, 289.1 and 417.1 of the Insurance Act .

Report on the Five Year Review of Automobile Insurance 13
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1. Introduction

In 2003, the Legislature amended the Insurance Act (the Act) to include a
requirement in section 289.1 that the Superintendent of Financial Services
undertake a review of Part VI of the Act and any Regulations made under Part VI
at least once every five years or more often if requested by the Minister of
Finance. The Superintendent is to report back with recommendations to improve
the effectiveness and administration of Part VI of the Act and the Regulations.
Part VI of the Act and the Regulations include statutory accident benefits, court
proceedings, and dispute resolution.

This report is intended to fulfill the requirements of section 289.1 of the
Insurance Act.

2. Background
2.1 Previous auto insurance reforms

In order to curb rising auto insurance costs, the government introduced Ontario’s
first no-fault system in 1990 under Bill 68 (also known as the Ontario Motorist
Protection Plan or OMPP). It was referred to as a “threshold no-fault system”
because the ability to sue was restricted to those with permanent serious
physical impairments. The ability to recover accident benefits, however, did not
depend on fault.

Bill 68 introduced comprehensive first party accident benefits as well as
mediation and arbitration to resolve disputes regarding accident benefit
compensation. In cases of disagreement, rehabilitation costs deemed medically
necessary were paid by insurers pending dispute resolution. Treatment could be
certified by a physician, psychologist, chiropractor or dentist. There were four
claim forms that applied to claims under Bill 68.

Reforms introduced in 1994 under Bill 164 eliminated the ability to sue for
economic losses and established an extensive accident benefit schedule. A
$10,000 deductible ($5,000 for Family Law Act (FLA) claims) was introduced to
restrict access to tort. The verbal threshold was expanded to allow lawsuits for
serious (but not necessarily permanent) impairments of an important physical,
mental or psychological function.

All accident benefit limits were increased and indexed. An additional dispute
resolution mechanism was created through designated assessment centres
(DACs) in order to address disputes about disability, treatment and rehabilitation.
Treatment could now be certified by a physician, psychologist, chiropractor,
dentist or optometrist. The number of claim forms that applied to Bill 164 claims
increased to eighteen.

Report on the Five Year Review of Automobile Insurance 14
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In 1996, another set of reforms were introduced restoring the right to sue for
economic losses. Under Bill 59, the deductible was increased to $15,000
($7,500 for FLA claims). The serious and permanent impairment verbal
threshold was restored, and a new threshold based on catastrophic impairment
was introduced to apply to tort claims for excess health care expenses.

The accident benefit schedule was scaled back but now had two tiers of benefits.
The higher tier was accessible only to those who sustained a catastrophic
impairment. To address overutilization of case management services, the benefit
was limited to those who had sustained a catastrophic impairment. In an attempt
to control spiralling medical costs, Bill 59 introduced the requirement of prior
approval for treatment through a treatment plan; treatment could be certified by a
physician, psychologist, chiropractor, dentist, optometrist or physiotherapist.
With this set of reforms, the number of claim forms grew to twenty. In addition,
the Regulations authorized the Commissioner (now the Superintendent) to
establish fee schedules for health care providers, several of which were
introduced between 1997 and 2001.

The auto insurance system went through another series of reforms in 2003 under
Bills 198/5. The deductible applied to non-pecuniary loss awards was increased
to $30,000 ($15,000 for FLA claims); however, awards over $100,000 (and over
$50,000 for FLA claims) became exempt. The catastrophic impairment threshold
that applied to economic loss tort claims was replaced with the serious and
permanent threshold. As well, a definition of serious and permanent impairment
was set out in a Regulation.

Bills 198/5 introduced further changes to the accident benefits schedule in order
to address rising medical costs. Pre-approved Framework (PAF) Guidelines for
treatment of whiplash injuries were introduced to provide quicker access to
treatment and introduce more cost certainty. The Superintendent issued a
Guideline that reduced most health care provider fees by 30%. As insurers had
reported increased assessment costs following the introduction of prior approval
of treatment, Bill 198/5 reforms attempted to curtail rising assessment costs by
introducing prior approval of assessments. Treatment could now be certified by a
physician, psychologist, chiropractor, dentist, optometrist, physiotherapist,
occupational therapist or speech-language pathologist. Under Bill 198/5, the
number of claim forms increased to twenty-one. In addition, a code of conduct
was created for paralegals and they were required to file information with the
Superintendent if they were to continue handling accident benefit claims.

The most recent reforms which saw the DAC system eliminated were
implemented in 2006. Instead, claimants were provided with an opportunity to
undergo an additional assessment (referred to by stakeholders as a rebuttal
assessment) following a benefit denial for use in the dispute resolution system.
The Unfair or Deceptive Acts or Practices Regulation (Ontario Regulation 7/00)
was expanded to address the use of medical assessments in the claims adjusting
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process. With the elimination of the DAC system, the number of claim forms was
reduced to nineteen.

Finally, in 2008, the requirement for paralegals to file information and adhere to a
code of conduct was eliminated with the full implementation of a regulatory
framework for paralegals under the Law Society of Upper Canada.

2.2 Review process

On June 3, 2008, FSCO wrote to stakeholders asking for assistance in
conducting this review. The letter was also posted on the FSCO website in order
to reach out to a broader group of stakeholders including consumers.
Stakeholders were advised that the review would focus on enhancing protection
for automobile insurance consumers and ensuring ongoing product affordability
and availability. Interested parties were asked to provide FSCO with written
submissions identifying issues and concerns, and to provide suggestions that
would improve Ontario’s automobile insurance system. In addition, stakeholders
could arrange to meet with FSCO staff to discuss some of the issues raised in
their submissions.

A total of 90 individuals and groups took the time to provide FSCO with their
perspectives (see Appendix B). This amounted to almost 1,000 pages of
material. Many groups expended a considerable amount of resources in
assembling their submissions. The Coalition Representing Health Professionals
in Automobile Insurance Reforms surveyed 750 health professionals in order to
properly represent the views of their constituents. The Ontario Bar Association,
in partnership with the Ontario Trial Lawyers Association and the United Senior
Citizens of Ontario, hosted a two day Insurance Summit in April 2008 to provide
the opportunity for various auto insurance stakeholders to discuss possible auto
insurance reforms. The Insurance Bureau of Canada (IBC) approached the
Ontario Neurotrauma Foundation to form an expert panel to review the current
science and evidence with which to measure and define brain impairment.
FSCO appreciates the effort made to provide an informed input.

The opinions expressed in the submissions represent a broad range of
experiences and perspectives. FSCO is pleased to report that the largest group
of submissions came from consumers — 24 individuals who took the time to
provide their views. In particular, there was a brain injured accident victim who
took the time to put together a written submission and meet with FSCO staff.

To enhance the transparency of the review process, FSCO asked the
stakeholders who contributed a submission for their consent to post their
submissions on the FSCO website. With their cooperation, 76 stakeholder
submissions were posted.
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This report does not attempt to cover all the issues raised by stakeholders during
consultations. Many submissions proposed detailed, technical changes that may
be helpful should the government decide to move forward on some reforms. In
this report, FSCO has identified key issues that the government may wish to
address. Additional consultation will likely be required to further develop some of
these ideas.

3. Affordability and Availability
3.1 Industry profitability

Based on reports from the federal Office of the Superintendent of Financial
Institutions (OSFI), the property and casualty (P&C) insurance sector recovered
from 2002 in which it saw Canada-wide after tax net income fall to $242 million
and return on equity (ROE) shrink to 1.4%. The figures cover all federally
regulated P&C insurers. Although these numbers broken down by province or
line of insurance are not available, it is known that Ontario’s auto insurance
market represents approximately 25% of the P&C insurance market in Canada,
based on written premium.

In the past few years, profitability has not been an issue for the P&C insurance
sector in Canada or Ontario. The peak occurred in 2006 when the industry
earned $5.5 billion in after tax net income and 20.1% ROE. The table below
summarizes the financial results for the P&C insurance industry for the past five
years.

ALL CLASSES OF P&C

INSURANCE
AFTER TAX NET INCOME
YEAR (000,000) ROE
2003 $2,199 11.9%
2004 $4,084 19.0%
2005 $4,043 16.5%
2006 $5,534 20.1%
2007 $4,953 16.1%
2008 $2,318 7.5%

Financial results for the P&C industry declined significantly in 2008. Based on
reports from OSFI, federally regulated P&C insurers’ after tax net income was
about $2.3 billion for 2008 and ROE was 7.5%.
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3.2 Premium and cost trends

Based on industry data, auto insurance became more affordable during the past
five years. Average premiums in Ontario peaked at $1,385 per vehicle in 2004
and subsequently fell to a low of $1,290 per vehicle in 2007. Another indicator of
rate movement is the average rate change approved by FSCO. The cumulative
rate change from 2004 to 2007 was a reduction of 13.75%. The chart below
illustrates how the average written premium and FSCO rate approvals changed
over the past five years. There is always a lag in premium impact following a rate
approval because a rate change does not impact consumers until their insurance
is being renewed.

AVERAGE WRITTEN AVERAGE RATE
YEAR PREMIUM (PER VEHICLE) | APPROVAL BY FSCO
2003 $1,355 +10.91%
2004 $1,385 -10.60%
2005 $1,323 -2.43%
2006 $1,298 -1.27%
2007 $1,290 +0.55%

Source: GISA Exhibit AU 10-N and FSCO

Rate approvals continued to trend upward in 2008. The average rate change
weighted by market share was +5.59% in 2008. FSCO projects that the average
rate change weighted by market share will be approximately 3.0% for just the first
quarter of 2009.

Following the reforms introduced in 2003, loss costs for all types of coverages fell
in 2004. However, they have since begun to increase. The reduction in loss
costs in 2004 can only be partly attributed to auto insurance reforms since some
coverages largely remained unchanged. Stakeholders have suggested that in
response to rising rates, consumers have under-reported accidents, which has
reduced claim frequencies and loss costs. Below is a chart that shows how loss
costs for major coverages per vehicle have changed during the past five years.

BODILY | DIRECT | ACCIDENT COMPRE-

YEAR | INJURY | COMP | BENEFITS | COLLISION | HENSIVE ALL
2003 $247 $146 $331 $182 $83 $977
2004 $238 $134 $286 $161 $68 $880
2005 $248 $134 $318 $161 $68 $928
2006 $270 $131 $353 $154 $66 $973
2007 $269 $143 $385 $172 $65 $1,034

Source: GISA Exhibit AU 10-N
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Loss costs for accident benefits saw the largest relative increases during the past
five years. Accident benefits rose by 16.3% since 2003 but since 2004, the
increase has been 34.6%. The current overall loss trend rate is 6%, however the
trend rate for accident benefits is over 10%. Rising loss costs have resulted in
the upward swing of rate changes approved by FSCO. However, rate increases
have not kept pace with rising loss costs and the insurance sector reports
significant rate inadequacy in the system. Consumers will likely see their
premiums increase significantly in 2009 and 2010 without some structural
changes to the auto insurance product to reduce and stabilize costs in the
system.

3.3 Availability

A good indicator of the availability of auto insurance is the number of drivers
forced to purchase insurance from the Facility Association. The number of
vehicles in the Facility Association peaked at approximately 226,000 in
December 2003. In December 2008, the number of vehicles in the Facility
Association had fallen to just over 15,000. This would suggest that consumers
have been able to shop the market and take advantage of competitive pricing.

Another indicator of availability in the marketplace is the number of consumer
calls regarding this issue received at FSCO’s Contact Centre and Market
Regulation Branch. During the past three years, there have been very few
complaints and inquiries from consumers regarding the availability of auto
insurance.

4. Consumer Protection

The focus of this review was on enhancing protection for auto insurance
consumers and ensuring product affordability and availability. This section of the
report deals primarily with issues of how to better protect consumers.

4.1 Complexity of the accident benefits system

Virtually every stakeholder commented on the complexity of the existing accident
benefit system. A number of stakeholders compared the Statutory Accident
Benefits Schedule (SABS) to the Income Tax Act. To provide some context to
this issue, the current SABS is estimated to be six times the length of the
schedule that was introduced under Bill 68. The current SABS is also estimated
to be 40% longer than the Bill 164 SABS which stakeholders used to refer to as
“bloated.” An argument could be made that the SABS has increased the
regulatory burden on both consumers and the insurance industry.

The technical provisions of the SABS periodically impose impractical time
deadlines in obtaining and forwarding claims information. For example, under
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section 42 of the Regulation, claimants are at risk of having benefits suspended if
they do not comply with the requirement to forward relevant documents to
assessors within five business days. Roughly only 25% of the SABS contain a
description of accident benefits available to claimants; the remainder sets out the
procedures for applying for benefits or denying entittement. However, based on
feedback from stakeholders, these procedural provisions in the SABS may not be
accomplishing what they were created to do.

Faced with such complexity, consumers must turn to those more familiar with the
system for guidance. Entirely new industries have been created to support the
accident benefits system. When the first-party benefit system was introduced
under Bill 68, it was contemplated that consumers would be able to access
benefits without a representative. In 2007, data from FSCQO'’s Dispute Resolution
Group indicated that the percentage of claimants represented by a lawyer or
paralegal at mediation was 98%.

The FSCO invitation for comments on the auto insurance system asked
stakeholders for proposals to reduce complexity in the SABS and to reduce
regulatory burden in the auto insurance system. Unfortunately, the consultation
process produced few suggestions along those lines. Ironically, though many
stakeholders commented on how difficult it was to comply with the Regulation,
many also proposed additional rules to address non-compliance and abuses
which would invariably add more complexity. However, FSCO believes that
stakeholders could be a good source of ideas for simplifying the system. For
example, one stakeholder suggested that the income replacement benefit could
be calculated based on a percentage of gross income instead of 80% of net
income. This would simplify determining the amount of the benefit and eliminate
the need to amend the Regulation each time the Income Tax Act changes the tax
credits and deductions used to determine net income for tax purposes. In
addition, simplifying the system would empower consumers by making them less
reliant on a third party to assist them with their claims.

Recommendation #1: When determining the merits of any future regulatory
changes, consideration should be given to whether a change would
increase complexity and regulatory burden. There should be a compelling
reason for making a change that would add complexity to the accident
benefit system.

Recommendation #2: Review the SABS to identify provisions that: a) are
overly complex and could be simplified without changing the intent of the
Regulation, or b) are essentially ineffective and could be eliminated without
changing the impact of the Regulation.

4.2 Accident benefit claim forms
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In a survey of 750 health care providers conducted by the Coalition Representing
Health Professionals in Automobile Insurance Reforms, providers were asked
how often they were approached by patients to complete their accident benefit
claims form package. About 19% of respondents indicated “always,” 43%
indicated “sometimes” and about 39% responded with “rarely” or “never.” The
feedback may not be scientifically valid, but it is consistent with other evidence
suggesting that consumers struggle to complete benefit application forms.

The initial application package consisted of five forms totalling twenty pages to be
completed by persons claiming benefits, their employer and their health care
provider. An application can be considered incomplete and its processing
delayed if an adjuster decides that missing information is needed to determine
entitlement to a benefit. There are nineteen current claim forms that could apply
to existing claimants. And, there are additional claim forms that could apply to
older claims. The large number of forms creates a paper burden for claimants,
adjusters and other participants in the auto insurance system.

The process used to create the forms has involved FSCO and most system
stakeholders (insurers, health care providers and lawyers), but not consumers.
Despite the many hours dedicated by people with considerable knowledge and
experience in the accident benefit system to design forms intended to expedite
the claims process, past results may have fallen short of the mark. Perhaps it
needs to be acknowledged that claims handlers, health care providers, lawyers
and the regulator may not be experts on forms design.

The Ministry of Health and Long-Term Care (MOHLTC) is currently running a
Third Party Services Project which has a mandate to streamline and standardize,
across four ministries (MGS, MTO, MOHLTC and MCSS), forms and reports
requiring physician authorization. FSCO will work in collaboration with this
project to simplify forms that are part of the auto insurance system.

Part of the complexity can be justified by the need to develop a database of
health care claims information. Health Claims for Auto Insurance (HCAI) is a
long term insurance industry project being developed in consultation with FSCO,
health care provider associations and other stakeholders in the auto insurance
system. To a certain extent, it is necessary to balance the need for a simpler
application process with the commitment to HCAI and need for quality data.

Recommendation #3: Contract a forms consultant to assist FSCO and
stakeholders in simplifying the application process and revising forms that
should first be tested on consumers.

4.3 Fault determination rules

Ontario’s Fault Determination Rules (FDRs) were created in 1990 under Ontario
Regulation 668 and have not been updated since. Consumers have never
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entirely understood or been comfortable with the interrelationship between the
FDRs, the different physical damage coverages (Direct Compensation — Property
Damage (DCPD) coverage and Collision coverage) and insurer risk classification
systems which are used to determine rates. The percentage that a driver is
found to be at-fault determines which coverage is used to repair the driver's
vehicle rather than to calculate the next renewal rate increase. Insurers generally
utilize any at-fault accident for rating purposes regardless of the apportionment
percentage of size of the claim.

For example, assume a driver has purchased Collision coverage with a $500
deductible and no deductible on DCPD coverage. If the driver is found to be
100% at-fault for the accident, the repairs will be paid for by the driver’s Collision
coverage and the full $500 deductible applies. If the same driver is found to be
50% at-fault for the accident, then 50% of the repairs will be paid for by the
driver's DCPD coverage and 50% by the Collision coverage, and a $250
deductible (50% of $500) would apply. Finally, if the same driver is found to be
not-at-fault for the accident, then the repairs will be paid for by the DCPD
coverage and no deductible will be applied.

This type of apportionment is neither used nor relevant when assessing risk. Any
person whose driving has been determined to have contributed to an accident is
considered to be a higher risk. The notion that someone who is 50% at-fault is
one half the risk of someone who is 100% at-fault is not supported by industry
actuarial data.

However, there are jurisdictions in Canada and the United States where
consumers are protected from rate increases when they are only partially at-fault.
An at-fault threshold could be introduced such that fault determinations below the
threshold would not trigger rate increases. It needs to be noted that consumers
are already provided with some protection through regulation because insurers
cannot rate based on not-at-fault (or 0% at-fault) accidents. This protection
exists regardless of the fact that actuarial data suggests that drivers who have
not-at-fault accidents are a higher risk than drivers who don’t have any accidents
at all. However, there may be the capacity to expand beyond the existing
prohibition which protects drivers who are 0% at-fault to apply to drivers who are
at-fault at or below a 25% threshold.

Recommendation #4: No element of a risk classification system should
use past claims for which a driver is 25% or less at-fault.

A number of FDRs outline specific circumstances where a 50:50 determination
must be made. In addition, adjusters may reach a 50:50 determination when the
accident facts cannot be established, such as when there are no witnesses or
inconsistent reports from the consumers involved.
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Some consumers have complained that adjusters make 50:50 fault
determinations too frequently because adjusters are not investigating claims
thoroughly enough and consequently are not making the correct fault
determination. Often, accidents involving property damage are being reported by
drivers to police at Collision Reporting Centres and not at the accident scene.
Because drivers are self-reporting accidents, determining fault becomes more
difficult when the drivers involved in a collision provide conflicting versions of the
accident. Consumers have a reason to be concerned because an adjuster’s fault
determination can have a long term impact on a driver’s insurance rates.

A review of inquiries received by FSCO’s Market Regulation Branch shows that
after accident benefit inquiries, the next largest group of calls comes from
consumers who disagree with their adjuster’s determination of fault. Many calls
were prompted by consumers who received a large insurance premium increase
upon renewal. FSCO believes that consumers are not always aware how
adjusters allocate fault, how an at-fault determination will affect their premium
and/or how they can appeal an adjuster’s determination.

For property damage disputes, a dispute resolution mechanism is found in
section 128 of the Insurance Act which allows each party to appoint an appraiser
to resolve the dispute. The two appraisers can appoint an umpire who is used
only if the two appraisers cannot agree on a resolution. The costs are split by the
parties. However, both parties must agree to participate in this process
(Statutory Condition 9(2.1) found in Ontario Regulation 777/93). Otherwise, the
only other mechanism available to consumers is to challenge an insurer’s
determination in the courts.

Recommendation #5: Provide some best practice guidelines that would set
out standards for communicating information on the fault determination
process and how to challenge a determination.

Recommendation #6: Make the existing statutory appraisal process under
section 128 of the Act mandatory on insurers for property damage claims if
the consumer prefers this process over the courts.

4.4 Auto insurance quoting practices

FSCO receives frequent complaints that certain insurers, before agreeing to
provide a quote, request and collect personal information that they are prohibited
from using for underwriting or rating purposes, or is not collected on the Ontario
Application for Automobile Insurance (OAF1).

The Insurance Act governs the formal “application” process by which an auto
policy is issued to a person who seeks to purchase auto insurance. The Act
does not apply to the quoting or “pre-application” process used to
comparison shop.
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The formal application process begins when the consumer requests an
application form or otherwise expresses an intention to make an application. The
agent or broker must provide an OAF1 and forward the completed form to the
insurer at the applicant’s request. The insurer cannot refuse to issue a contract
except in accordance with approved underwriting/declination rules filed

with FSCO.

On-line forms used to provide quotes are distinct from the OAF1. In addition to
the information required to underwrite and rate the policy, consumers applying for
a quote may also be asked to provide:

e consent to a credit rating check
e information relating to one’s employment/occupation
e medical information

In 2005, the Ontario government amended Ontario Regulation 664 to add certain
financial information and other “lifestyle” factors to the existing list of underwriting
and risk classification criteria that insurers are expressly prohibited from using.
However, the current Regulation does not prohibit insurers from asking such
guestions. Concern has been expressed by some stakeholders that some
quoting practices are being used to get around the existing prohibitions.

Insurers may be using this information to decline on-line quotes or delay
providing a quote pending the receipt of a written application. Insurers are not
prohibited from requiring prospective applicants to submit a completed OAF1
before issuing a quote.

When applying for a quote on-line, all fields or questions asked on the form must
be completed. If the answers match predetermined acceptable responses, an
immediate quote is generated.

Upon receipt of the quote, consumers wishing to purchase insurance may
immediately complete the transaction on-line by proceeding through a number of
additional information-gathering steps or, if this option is not available, through a
call centre, usually the same or next day.

If the answers do not match the insurer’s predetermined acceptable responses,
consumers may be denied an on-line quote and further instructed to contact the
insurer, at which point they may be informed that a written application is required
to obtain a quote. At this stage, some consumers choose not to proceed. It has
been reported that it may take anywhere from 1 - 4 weeks to complete the paper
application process and obtain a quote.

It should be noted that brokers may also be using similar quoting practices, in line
with the insurance companies they represent, to screen risks perceived as
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borderline or risks that may be seen as having the potential to adversely impact
business.

FSCO has issued a bulletin directing insurance companies not