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USE OF TECHNOLOGY AT TRIAL

O There is a vast array of trial software that can significantly
improve case presentation at trial

O A concern with using trial software is that there is often a
learning curve associated with using the software and there
is sometimes the need for both the opposing parties and the
Court to have access and experience with the software

O  This presentation focuses on practical and simple ways to
effectively use commonly available technology at trial, rather
than on trial software, and will cite examples from the Resch
v. Canadian Tire case (where a jury awarded $3.5 million in
damages in a product liability case)




THEME OF PRESENTATION

O Effective technology is technology that is practical
and simple to use

O Amongst other things, effective technology should
be used to:
a) Make your case visually appealing and persuasive

b) Simplify the quantification of the value of your case,
and

c) Graphically contrast various quantifications

PRACTICAL AND SIMPLE
TECHNOLOGY AT TRIAL

O Some commonly available effective technologies are:
1)Digital Visual Presenters (EImo), and

2)Spreadsheets, Graphs and Charts




DIGITAL VISUAL PRESENTERS
(EImo)

O Displays:
B Documents
B Records
B Photos
B Exhibits
B Transcripts
O Can magnify objects

O Has a memory

EFFECTIVE USE OF A DIGITAL
VISUAL PRESENTER

O Commonly used effectively with witnesses to direct
them to documents or portions of documents

O Can be used effectively during opening and closing
statements by using the memory features

O Crucial for jury trials to ensure everyone is looking at
the same thing and for its ability to magnify objects

O Example from Resch v. Canadian Tire (see photo that
follows—we were able to zoom in on the bolts)




SPREADSHEETS, GRAPHS AND
CHARTS

O

Spreadsheets programs, like
Excel, are essentially
sophisticated calculators

Spreadsheet programs can be
used to prepare graphs and
charts for use during trial

Spreadsheets allow for easy
manipulation of figures and
assumptions
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EFFECTIVE USE OF SPREADSHEETS,
GRAPHS AND CHARTS

O Spreadsheets, Charts and Graphs can be
effectively used for presenting your case at
various trial stages, for example:

1. Presenting the value of your case at a pre-trial

2. Presenting and comparing care cost reports, and

3. Presenting and comparing income loss calculations

USE OF SPREADSHEETS AT PRE
TRIALS

O The following problems often occur at pre-trials
when Judges offer their perspective on the value of
a case:
1. Pre judgment interest is underestimated or ignored
2. Present Value calculations are done inaccurately, and
3. Less significant heads of damages are neglected

O To avoid these problems effective technology
should be used to provide the Court at a pre-trial
with a one page damage assessment showing all
relevant information (see Merkurator example)
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WITHOUT PREJUDICE (EXAMPLE--FROM RESCH V. CANADIAN TIRE)

Damage Assessment (as of] 12-Jan-06
File Name Resch v. Canadian Tire
TR File Number 83035
Date of Incident 18-May-1993
GENERAL DAMAGES Y] Total
Mathan Fasch
Less ConmbuTony Negligence™
Mst amount $56.934.29 20863329
EAMILY LAW ACT CLAIMS Bl _Total
Anmette Crayden
Less CONmOLTON Megiasnce™
Mst amount $16.266.94 F56,766.54
Mark Crayosn
Less Conmouory Megigence™
st Amount $6.133.47 $20,333.47
EASTDAMAGES Amount Tofal B (gl rateal Total
Past Income Loss S1E5,024.00 52538260 $143.724.40 $27.504.79 $171,236.19
Past 56.000.00 -5300.00 55,0000 SOTE. 02 SEO76.02
Fast Health Care Expsnas $11,757.31 -§1.766.10 $10,049.21 $1.917.43 $11,936.65
Out of Pocket Expansas $557.50 510313 556438 S111.84 $696.21
OHIP 554 828,71 5522431 545,604 40 5591605 $55.523.35
FUTURE DAMAGES Amaunt Less Caondrib* Total
Futurs Incoms Loss (55,821 year) $1.807,512.00 5271,171.60 $1.526,640.20
Fuiure Nescs 52.147,535.00 532217570 $1.525,652.30
Total Bsl Grand Total
GRAND TOTAL OF ALL DAMAGES £120.763.74 _ $3.901,595.63
Motss
at 15.00%
“eara Since Incident [to asssasment date) TES
ppl annusl P . CJa ot Lay S.00%
Total PJI on General Damages andior FLA clalme (@ 5% per yaar In accordance with Rule 53.10) 38.28%
Half PJI rsta—aince date of incident (for past damapss) 19.14%
Flaintifrs Dats of Birin 26-May-1362
Blalntiff's Age (as of Azsassment Data) 23
Elalntif's Gendsr Msle
Flaintif's Lifs Expsctancy—using ihe Mckallar's 2005 Lifs Expectancy Table 53.47
Fresant Value Muiplier jof Life Expsctancy}--using the 2005 Onario Discount Rate In accordance with Ruls 53,05 351404
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USE OF SPREADSHEETS AND
CHARTS FOR CARE COST REPORTS

O  The following problems often occur at trial relating to care cost reports:

1.  The plaintiffs’ care cost report is so lengthy that the cost of the future
care isn’t effectively recorded or understood by the trier of fact

2. The defendant’s expert’s care cost response isn’t effectively contrasted

3. Concessions to the care cost plan made during cross-examination of the
experts are not effectively recorded and presented and the present value
calculations of the amended plan are never calculated

O  To avoid these problems spreadsheets and charts should be used to
present and contrast cost reports and to update the care cost reports
based on the evidence, with present values shown (see Resch v.
Canadian Tire example)
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FUTURE CARE COST ANALYSIS (EXAMPLE FROM RESCH V. CANADIAN TIRE)

Plaintiffs’ Position (based on Defendants’ Position (based on | Jury's
Martha Binstock’s evidence) Luana Troiani's evidence) Findings
) Professor Cam's Caleul
One Time Annual | prasent Values nual | prasent Values | Insert Present
Needs Cost Cost | ssotden 31, 2008) Cost Cost fas of an 31, 2008} | Value Totals
Surgical Procedures
Rhinoplasty $6.000.00 §6.000.00
Sear Revisions 520,200.00  =simates 7 sumeries $20,000.00  =sdmaisd 12 mergeries
Orthodontic Treatment 32.740.00 3274000
Prosthodontic Treatment $200.00 $200.00
Bridge Replacement §10,500.00  §$1,050.00 $10,500.00  §1,050.00
Contingency for Failed Implants S15.500.00  zermms tatum mom sty $7.750.00 25 ey
Tissue Filer Procedure-Surgical §11,000.00 52,200.00 §11,000.00 52,200.00
Tizsue Filer Procedure-Injections §3,810.50 §3,810.50
Totals §86.040.00  57.380.50 $314,9 33.87 §86,900.00 5736050 $31 5,833.15
Transitional Living Program Based on 2 Years Residential Living Based on 1 Year Residential Living
Case Manager §7.200.00 $7.200.00
(One month assessment in residential facility $24,000.00 §24,000.00
(One manth freatment at residential facility §16,500.00 §18,500.00
Manths of high supervisicn $105,000.00  sazed cn 10 monirs 352,500.00 =azedon s monis
Months of low supervision 501256000 zasedeniz §45,625.00 & monins
Psychology FE,580.00 1 hrviws tor 12 year then marthiy far 1 year §5,136.00 2 yr fnen imn for 12 51
Family Counseling 37.410.00 for 1 yr then merhiy for 1 yr §3.852.00 for 402 37 then 1/mn for 472 37
COeeupational Therapy $0,120.00 %0.00
Tutor §27.445 50 $8.132.00
PsychoeducationalVocational Assessment $3,000.00 34,250.00 -
Totals $290,505.50 $294,474.90 | $187,185.00 $164,430.42
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FUTURE CARE COST ANALYSIS (CONTINUED)—EXAMPLE FROM RESCH V. CANADIAN TIRE

Plaintiffs’ Position {based on Defendants' Position (based on Jury’s
Martha Binstock’s evidence) Luana Troiani's evidence) Findings
) Professor Carr's ) Calculated
OneTime | Annual | procent Values One Time Annual | Procent Values | Insert Present
Needs Cost Cost | iasafden 3t 2008) Cost Cost fas ot dan 31, 200} | Value Totals

MedicallRehabilitation Services-—-Ongoing
Case Manager
Occupational Therapy

Commencing 2008 (after residential living)
o S4.800.00

30 hrsiyr $3.600.00
$14,040.00

Commencing 2007 (after residential living)
52.356.00
$2354.00 oretme oot

For 2 years oty

Psychologist-Iniially 50.00
Psychologist-Long term i 5875.00 $51,380.00

EmploymentiJos Coach F56,160.00 = hrsiwk for 5 marihs, 3 dmes b Hedme $6.760.00  cost aver iFetme

Speech Language Pathology $0.00 ot comment $3,021.60

Therapy Support Worker ASErES3 INOEQN CoMTLIY SeEDCr worsr F10.082.868  insteac of communty suocrt worser
Community Support Worker - Best Case v $32.046.64

Community Support Worker - Werst Case U o 5200 day 50.00

Totals $70,200.00 $41.423.64 $1,476,219.00 | s$82584.48 $79,257.40
Attendant Care: Recuperation from Surgery |  nesy sor 2 weess ther 2 rraicay for 1 ak For 2mks sher each of 10 sugeries

Reserve for care following surgery $24,783.22 $23,459.87 $19.772.60 $18,717.76
Equipment

Computer and hand held organizer $3,335.00 5887.00 52,100.00 $420.00

Computer Softwars $1.438.29 $500.00

Computer related furniture 35.571.29 580.00 52.000.00

Totals 510,342.58 5747.00 $31,157.54 54,600.00 $42000  $18,985.84
Medi & antibiotics 5100.00 $3,425.20 5$100.00 $3,425.20
Transportation-Driving Assessment $2.435.00 $2,435.00 51.405.00 $1,405.00
H king —Homemaking service 5726.68 $25,198.52 s735ee  $25.198.52
Home Snow Removal §750.00 $25,689.01 5750.00 $25,689.01
GRAND TOTAL pwithout management faa) $2,196,992.91 $652,942.30

Does not acrount for S Sme by sanice orowders

Management Fee (@ 5%)

$109,849.65

ke ok comment

GRAND TOTAL win managsment fse)

£2,306,842.56

MNote to calculate the present value of a benefit over Nathan Resch's lifstime, multiply the annual amount by 34. 252007
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USE OF SPREADSHEETS AND
GRAPHS FOR INCOME LOSS

0O  The following problems often occur at trial relating to income loss claims:

1. The plaintiffs’ assumptions about earning capacity are revised based on the
evidence

2. Concessions and changes made during cross-examination of the experts are not
effectively recorded and presented

3. The present value calculations of the revised income loss perspective is never
calculated

O  To avoid these problems spreadsheets and graphs should be used to
present and contrast positions on income loss (see Resch v. Canadian
Tire example)
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EXAMPLE WITHOUT GRAPH

O The chart on the page that -
follows graphically depicts WITHOUT INCIDENT BARNINGS s1ssaaon
the income loss - .
calculations prepared by
Professor Jack Carr in the - =
Resch v. Canadian Tire
trial

O Professor Carr made these
calculation on three pages
(to the right is the third of
the three pages)
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Nathan's Future Loss of Earnings
{assumes Nathan can maintain work for the next 15 years only)

£2,000 000 4

O ket Total Incorme

1,800,000 4

Loss

$1,600 000
$1,400 000 |
$1,200,000
$1,000,000

O E=pected Earnings

$500,0004
SE00 0004
5400000 4
$200000 4

304

Seenario & (High School
education]

Scenaro B [aerage
Indust rial Wilane)

Scenarios

aver lifetime
[assuming past
incame pattem
remains for next 14
YEEFS only)

Scenario & [@erage of
MOC Oecupations)

MANAGEMENT FEE--Professor Carr testified that a 5% management fee should apply

Amount Management Fee

Scenario A $1.623.289 381.184.44
Scem B $1,201,858 565.002.94
Scenario C $1,368.315 $62.415

Total
§1.704.453.14
$1,366,951.82
$1.435.730.43
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CONCLUSION

O To effectively use technology at trial the technology ought to be
commonly available and ought to be simple and easy to use
O  While litigation software is encouraged, devises like a Digital

Visual Presenter and the use of spreadsheets, charts and graphs
are often more practical and can be very effective

Presented by:

Thank you,

Craig Brown (416-868-3163) and Darcy Merkur (416-868-3176)
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