
1

Effective Use of Technology at Trial

Oct, 2006

Craig Brown and Darcy Merkur 
Thomson, Rogers

(416-868-3100)

2

USE OF TECHNOLOGY AT TRIAL
There is a vast array of trial software that can significantly 
improve case presentation at trial

A concern with using trial software is that there is often a 
learning curve associated with using the software and there 
is sometimes the need for both the opposing parties and the 
Court to have access and experience with the software

This presentation focuses on practical and simple ways to 
effectively use commonly available technology at trial, rather 
than on trial software, and will cite examples from the Resch 
v. Canadian Tire case (where a jury awarded $3.5 million in 
damages in a product liability case)
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THEME OF PRESENTATION
Effective technology is technology that is practical 
and simple to use

Amongst other things, effective technology should 
be used to:

a) Make your case visually appealing and persuasive

b)Simplify the quantification of the value of your case, 
and

c) Graphically contrast various quantifications
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PRACTICAL AND SIMPLE 
TECHNOLOGY AT TRIAL

Some commonly available effective technologies are:

1)Digital Visual Presenters (Elmo), and

2)Spreadsheets, Graphs and Charts
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DIGITAL VISUAL PRESENTERS 
(Elmo)

Displays:
Documents

Records

Photos

Exhibits

Transcripts

Can magnify objects

Has a memory
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EFFECTIVE USE OF A DIGITAL 
VISUAL PRESENTER

Commonly used effectively with witnesses to direct 
them to documents or portions of documents 

Can be used effectively during opening and closing 
statements by using the memory features

Crucial for jury trials to ensure everyone is looking at 
the same thing and for its ability to magnify objects

Example from Resch v. Canadian Tire (see photo that 
follows—we were able to zoom in on the bolts)
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SPREADSHEETS, GRAPHS AND 
CHARTS

Spreadsheets programs, like 
Excel, are essentially 
sophisticated calculators

Spreadsheet programs can be 
used to prepare graphs and 
charts for use during trial

Spreadsheets allow for easy 
manipulation of figures and 
assumptions
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EFFECTIVE USE OF SPREADSHEETS, 
GRAPHS AND CHARTS

Spreadsheets, Charts and Graphs can be 
effectively used for presenting your case at 
various trial stages, for example:

1. Presenting the value of your case at a pre-trial 

2. Presenting and comparing care cost reports, and

3. Presenting and comparing income loss calculations
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USE OF SPREADSHEETS AT PRE 
TRIALS

The following problems often occur at pre-trials 
when Judges offer their perspective on the value of 
a case:

1. Pre judgment interest is underestimated or ignored

2. Present Value calculations are done inaccurately, and

3. Less significant heads of damages are neglected

To avoid these problems effective technology 
should be used to provide the Court at a pre-trial 
with a one page damage assessment showing all 
relevant information (see Merkurator example) 
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USE OF SPREADSHEETS AND 
CHARTS FOR CARE COST REPORTS

The following problems often occur at trial relating to care cost reports:

1. The plaintiffs’ care cost report is so lengthy that the cost of the future 
care isn’t effectively recorded or understood by the trier of fact

2. The defendant’s expert’s care cost response isn’t effectively contrasted

3. Concessions to the care cost plan made during cross-examination of the 
experts are not effectively recorded and presented and the present value 
calculations of the amended plan are never calculated

To avoid these problems spreadsheets and charts should be used to 
present and contrast cost reports and to update the care cost reports 
based on the evidence, with present values shown (see Resch v. 
Canadian Tire  example) 
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USE OF SPREADSHEETS AND 
GRAPHS FOR INCOME LOSS

The following problems often occur at trial relating to income loss claims:

1. The plaintiffs’ assumptions about earning capacity are revised based on the 
evidence 

2. Concessions and changes made during cross-examination of the experts are not 
effectively recorded and presented

3. The present value calculations of the revised income loss perspective is never 
calculated

To avoid these problems spreadsheets and graphs should be used to 
present and contrast positions on income loss (see Resch v. Canadian 
Tire example) 
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EXAMPLE WITHOUT GRAPH
The chart on the page that 
follows graphically depicts 
the income loss 
calculations prepared by 
Professor Jack Carr in the 
Resch v. Canadian Tire
trial

Professor Carr made these 
calculation on three pages 
(to the right is the third of 
the three pages)
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CONCLUSION
To effectively use technology at trial the technology ought to be 
commonly available and ought to be simple and easy to use

While litigation software is encouraged, devises like a Digital 
Visual Presenter and the use of spreadsheets, charts and graphs 
are often more practical and can be very effective

Thank you,

Presented by:

Craig Brown (416-868-3163) and Darcy Merkur (416-868-3176)


