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HEAR: December 12, 13, 14,2011 andPebru 132012

§.haughnessy J.

REASONS FOR DECISION ON A MOTION FOR CERTIFICATION OF A
CLASS ACTION PROCEEDING

(1) The plaitiffs in each action brig a motion for certification of the proceedigs
as a class action pursuant to s.5 (l) of the Class Proceedings Act, 1992.

(2) David Kar ("Karas") and James Stephenson ("Stephenson") were registered
salesperons who owned Diamond Tree Capital Inc., which opeted Money Concepts
Bare ("MCB"). MCB was a brach offce or franchise of an organation known as
Money Concepts Canda (MCC"). MCC was acquied by AEGON which in tum was
acquired by Investia Finaial Services Inc. ("Investia").

(3) Investia is a mutual fund dealer registered with and reguated by the Ontao
Securties COl1ssion (OSC) and the Mutual Fud Dealers Association (MFDA).

AEGON and Investia were the Responsible Dealer, in relation to th activities of MCB,
Karas and Stephenson. Karas and Stephenson were also subject to the regulatory
authority of the OSC and the MFDA.

(4) It is aleged in the statement of claim that Kars and Stephenson encouraged,
recommended and arged for clients to borrow signficant amounts of money to invest
in mutual fuds and/or segregated fuds. It is aleged tht there was a 'one size-fits all"
investment strtegy that is called the "Leveragi Scheme." It is alleged that Kas and
Stephenon made these recommendations systemically without regard to suitability of the
strtegy for any individual client and without conSideration for each client's investment

objectives. It is alleged that Kar and Stephenson made these recommendtions for their
clients in a maner that breached industr regulations and standads. It is fuer alleged
that Kaas and Stephenson undertook ths strategy to increase their assets under
management (AUM and Investia's mutual fud sales, thereby increasing thei own
compensation (and that of Investia) and did so without due regard to the interest of the
proposed Class Members. It is alleged that Investia failed in its compliance
responsibilities by allowig the Leveraging Scheme to be applied systemicaly, in a
maer tht breached industr standads and reguations.

(5) The proposed Representative Plaitiff George French was a MCB client. He
borrowed approxitely $ 900,000.00 to buy mutual fuds though David Karas.
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(6) The proposed Representative Plaintis in the second action, Bruce and Edith
Ire Smith were retired and receiving disabilty income and they borrowed

approxitely $100,000.00 though James Stephenson.

(7) The proposed class actions are on behlf of a class of persons all of whom
were clients of Kar or Stephenson who parcipated in the Leveragig Scheme though
MCB and held leveraged investments at MCB prior to the brach closing on or about
March 2010.

(8J David Kar also created and operated the defendant Fincial Victory
Associates Inc. ("FV A") which it is alleged provided fiancial services to MCB clients
for additional compensation. FVA is not registered with the OSC. Furer FV A and MCB
shaed advisors, office premises, staf, clients, private client inormation, advice to clients
and wrtten communcations.

(9) Karas was thè dictig mid of MCB, FV A and Diamond Tree Capital Inc.

(hereinaftr referred to as the "Kaas Companes"). It is aleged that all the acts of Kars
and hi sta and though the Ka Companes, were wítb the scope of their
employment, agency and reguatory responsibilty, and as such, Investia is vicariously
liable for his actions and those of the Karas Companes and their employees and agents.

(10) Stephenson became a mutual fud advisor at MCB in 2000. In 2005 he
. became a pricipal in Diamond Tree and the sales manger for the brach.

The "Leveragig Scheme"

(II) The statements of claim and supportg affdavits allege tht Karas and
Stephenson advocated and implemented the Leveragig Scheme as an investment
strtegy to their respective clients indiscriately.

The Leveragig Scheme was based on layerig levels of debt for each
client. Firt, he ha Clients borrow as much from their lendig sources
as possible with a view to raising money to buy mutual fuds,
increasing the Clients' assets under his management (or "AUM"). This
permtted Kars ( and/or Stephenson) to use client's AUM as collateral
to have them borrw more money from lenders who advanced loans on
the collatera securty of mutual fuds he acquired for class members,

effectively using borrowed money to borrow more money. (Amended
Statement of Claim, French v Investia par. 14).

(Il) It is alleged tht Karas and Stephenson recommended the Leveraging Scheme
systemically and that MCB arranged the loan for clients. Effectively, it is alleged that
clients invested money they did not have, which increaed the AUM maged by
Investia, and consequently, fees for Kar, Stephenson and Investia. .
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(13) It is alleged that Investia knew, or ought to have known, of the Leveraging
Scheme that was being applied systemically by Karas and Stephenson thugh MCB. It is
stated that Investia had a duty of increased monitorig of Ka and Stephenson and
faied to do so.

(14) The defendants deny the existence of a Leveragig Scheme or a "one size-fits all"
strategy. Furer the defendats state that borrowing money is a long standing

investment strategy. The defendats state tht whether leveragi is a suitable investment
strategy for investors canot be detenned on a common basis. They state that the
suitabilty of Leveraging as an investment strtegy requies an assessment of. the

individual investor followed by an assessment of whether the portolio purchased is
suitable given the individual chacteristics of the investor.

(15) Whle the plaitiff alege tht leveragig was recmmended to all clìents,
neverteless the defendats Kar and Stephenson state that 2/3 and 1/3 of each of their
respective client base of approximately 400 persons borrowed to invest.

MFDA Reguations

(16) Rule 2.6 of the Mutual Fund Dealers Association requies member to provide

a risk disclosure document to a client who borrows money to purchase Inutual fuds but
th rule does not provide gudace for when leveragig is a suitable investment strategy.

(I 7) The plaintiff plead that the MFDA regulates the duty of care owed by mutual

fud dealers with respect to leveragig strategies. Though its Member Regulatory Notice
MR-0069 (enacted in April 2008) the MFDA has established guidelies tht deta the

stadad it requires. MR-0069 provides the followig preamble to its "Leveraging"

section:

A llwnber of previous MFDA Member Reguation Notices have
remded Memers tht using borrwed fuds to invest (or
leveragig) is not sutable for all investors and have highighted the
Member's responsibilty to enure tht aU levergig
recmmendations are suitable for the client and in keeing with the
client's KYC (Know Your Client) inormtioIl in accrdance with
MFA Rule 2.2.1 .....

(I 8) The plaitiffs allege tht Investia, inter alia, faied to supervse the servces
provided by Karas and Stephenson to their clients. They seek to cerfy as a common
issue whether Investia breached its duty to members of the class to monitor and supervise
the conduct of Ka and Stephenson to ensure tht they complied with intern
gudelies and MFDA guidelies, and to addess any breaches and duties by Kas and
Stephenson. Investia states tht MFDA Policy NO.2 establishes minimum industr
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stadads for account supervision. Save and except for the requirement to establish
written policies and procedures and to hie qualified people to supervse those
procedures, the obligations set out in Policy 2 are to individually supervise client
accounts in accordace with the policy, The obligations in Policy 2 to supervise
individua client accounts are bifucated between supervsory activities that are to tae
place at the brach offce and those at the head offce. The only individual located at the

branch offce with supervsory compliane responsibilties is the Branch Maager or
alterate.

Leveraging -George French

(l9) George French became involved with MCB in approximtely 1992 when he
opened an account with his father. He had sevéral ficial advisors at MCB. His first

advisor was Virginia Lamb. He made his fit two leveraged investmnts while Lamb
was his advisor. Lamb retid and his account was transferred to Kaas in approximately
2003. Whe a client of MCB, French made multiple leveraged loan. Between 2003 and
2008, the plaitiff alleges tht Karas advised and aranged for him to borrow over
$900,000.00 for the puroses of parcipatig in the Levergig Scheme with Karas and
the defendants. French, a da farer sold his dairy quota and ceased to earn income

from his dair operation in 2005. He states tht Karas continued to recommend and

arange for him to borrow even more money after 2005.

(20) Counel for the plaitiff French state, tht in order for clients to qualify for the
"Leveragig Scheme" they had to meet certin requirements relatig to their net wort
investment knowledge, investment objectives and risk tolerances among other thgs:
George French states that his investment knowledge in or aroun January 2003 would
have been fa neverteless the applicable KYC form completed by MCB indicated his
investment knowledge was either "good" or "excellent" (on different form). French
states that "he (Karas) was always pushig those loan----more loan so I just do what he
wanted me to do." He states that Kara never explained the risks of the Leveraging
Scheme to hi.

Leveraging-The Smiths

(21) The Smith made a single leveraged investment. Stephenson was their only
finacial advisor whie they were clients from December 2005 to March 2010. Edith
Smith had stopped workig in 2000 and received a disabilty penion. Bruce Smith had
stopped workig in 2002 also because of a physical disabilty. His disabilty entitlement
had ru out. Bruce Smith had a Locked-in Retiement Account (LIRA), which he

tranferred to MCR At their fist meetg with Stephenson they received his only

fiancial recommendation to borrow money to invest in mutul funds. It is alIeged that
Stephenson recommended and arged for the Smith to borrow $ 100,000,00 against
their home for the purose of parcipating in the "Leveraging Scheme." They aleady
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had a substatial mortgage on their home. They state they were told that they would not
need to pay for the loan as it was "self-fudin."

(22) As their diabilty related medical expenses became too great for the Smith to

pay the loan from their limited cash flow, Stephenson assisted them in arranging for
withdrawals from Bruce Smith's LIR based on ficial hadship and medical

necessity, The Smith state by the end of 2009 they still owed the $100,000.00 loan but
the underlyi investment declied to approximately $ 61,000.00

(23) Bruce Smith testified tht hi investment knowledge in or around December
2005 would have been "poot'. The KYC form completed by MCB at tht tie indicated

ms investment knowledge to be "good." The Smith state tht Stephenson did not discuss
their risk tolerances with them, nor did he explai the risks of the "Leveragig Scheme"
to them.

(24) David Kars opened Money Concepts Financial Plang Centre in Bare,
Ontaro, which evolved into MCB in 1986. He published thee books on fincial

planng and was a regular commentator on two radio stations in Barre for many year.
He was the leader of the fiancial advisors at MCB.

(25) Kars states in his affdavit (Joint Compendium Tab 4 pgs. 23-24):

Any client refered to me would go through a ficial plang

exercise to detere a suitable ficial plan. Thc process involved

a review of all of the client's assets and liabilties, their income, thei
ìnurce needs, thei investmens and thei tax sitution.

(26) In his afdavit Kar gave the following evidence about when he
recommended Leveraging to clients:

Though the assessment proces, the client and I would agr on a
ficial plan Sometim a leveragig strctue was par of th

client's investment, tax, Or risk converion portion of thei financial

plan. Somc clients did not mee thc approprite criteri for using a
leveragig strctu as an investment tol and I recommended
agait a leverging strtu for those clients. Some clients did meet

these critera to use levergig. If they did, I would review with them
the risks of borrowig money to inves. If the client was still
inereed I recollended that we proceed to arge a loan

structue for them.

Other Fiancial Products

(27) The motion record and the Affdavit of John Hollander refer to thee other
strategies imlemented by Karas and MCB to advance his interests though greater
compensation; the "inurce scheme", the "FV A scheme" and the "RR scheme".
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(28) In the case of the inurance it is alleged tht French and Class Members did
not need the insurce, could not afford it and could not afford the escalatig premium
costs associated with the maner in which the policies were i.derwtten.

(29) In relation to the "FV A scheme" it is stated tht Karas claimed he had a

system tht could pick mutual fuds and/or segregated fuds and tie their purchase and

sale so as to maxe gains and avoid losses. The amended statement of clai in the
French action states that

(tjoward the end of 2006, Kaas creted FV A, to provide maket
timed alers with approprate moments to sell or purhase fuds.

These alerts were intened to sere as investment recmmendations
to Clients. FV A included a stop-loss component for Clients which
reuied Kas to sell relev holdigs if they reached pre-defied
loss thesholds. Kar repreented to Clients that they would mae
greater maket profits and cliate the exposure of their holdigs to
loss by subscribing to an payig a fee (the "PVA FEE") for ths
servce.

(30) In the case of the "RR scheme", it is pleaded tht the conversion ofRRSP to
RRF to pay curent debt obligations confcted with the purose of RRSPJR, which
was to provide retiement income.

Expert Opinion

(31) Expert evidence was adduced by the plaintis and the defenants.

(32) In support of the plaintiffs clai was filed the affdavit of Professor Eric
Kier, who is the John H. Watson Cha in Value Investig at the Rotm School of

Mangement at the Univerity of Toronto and is also a diector of the Investment
Industr Regulatory Organization of Canda (lIOC). The plaitiffs retaed Professor

IGner as an expert to provide an opinon as to whether the defendants complied with
the industr stadads for suitabilty of investments for clients such as the plaintiffs and
class members. Professor Kier concluded tht it was his exper opinon tht assumg

the allegations in the Statements of Claim to be true, Karas, Stephenson and Investia
failed to meet industr stadads in mangig the accoi.ts of the representative plaintiffs
and in the recommendations provided. Professor Kirer opined that not only was the

"Leveraging Scheme" unsuitable for the representative plaintiffs, but also that a
"common investment approach for all clients would be a direct violation of suitability
and inconsistent with industr stadards."

(33) In cross-exannation on his affdavit, Prfessor Kier, by way of suar
in relation to leverging generally and determg the suitabilty of an investmnt in a
client accoi.t stated:
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(1) in cases where leveragig is an issue the fist step is to review the know-
your-client (KYC) forms to determe the suitabilty of investments
held in the account of a client;

(2) suitabilty is an invidual process;

(3) suitabilty must be analyzed and determed;

(4) in conductig a suitabilty analysis, one looks at what investments were
in a portolio in addition to lookig at the informtion in the KYC;

(5) borrowig money to invest may be suitable for some investors,
dependig on thei personal circustaces;

(6) even if an advisor failed to tae into account an investor's essential facts
in makg an investment recommendation in accordance with MFDA
Rule 2.2.1 th investment may neverteless be suitable relative to the
ínclvidual's circumtances; The suitabilty for the parcular client must
be examed to make ths determation.

(34) Julia Dublin was retaed by Investia to provide expert evidence. Ms. Dubli
is a lawyer in private practise specialing in securties law. Prior to enterig private
practise Ms. Dubli spent 18 year at the Ontario Securties Commssion as Senior Legal
Counel and for a period as Deputy Director, Registrtion. Ms. Dublin was requested,
inter alia, to provide an opinon regarding the factors that must be considered in

determg whether an investment recommendation was suitable and whether there were
additioua1 factors to consider if a client used borrowed money to invest. Ms. Dubli on
cross-examtion stated:

(1) suitabilty is a case-by-case assessment;

(2) the natue of suitabilty is in fact individual specific or customer

specific

. (3) there are may varables as to whether there is a breach of th
suitabilty stadad.

(35) C. Douglas Fox was retained by the defendats other th Investia. Mr. Fox is
an independet consultat with twenty-five year expeence in the securties industr. He
has held the positions of Chief Compliance Offcer and Ultite Designated Person with
varous Dealers. Mr. Fox's evidence in relation to determg the suitabilty of an

investment for a customer is:
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(1) the suitabilty process involves the advisor leag the essentil
facts oftheÍl client

(2) the suitabilty determtion is made by the advisor accordig to the
inormation obtained and their experience in discussions with the client;

(3) the stadard requires the advisor to use "due dilgence" to lear the
essential facts of each client to ensure the recommendation made for
that client are in keeping with their age, sophistication and finacial
circumtances;

(4) there are many and vared circumtaces for individual investors tht
mayor may not determe the suitabilty of leverage as a strtegy;

(5) the question of whether leverage is suitable may only be anwered in
. reference to a specific investor after assessing their individual

investment need and risk tolerance.

Issues and the Law

(36) The Class Proceedings Act, 1992 (CPA) in section 5(1) sets out the test for
cerfication. It states that a Cour shl cerfy a class proceedin on a motion if:

(a) the pleain or the notice of application dicloses a cause of acton;

(b) there is an identifiable class of two or more persons tht woul be
represented by the representtive plaiiff;

(c) the clai or defence of the class members raise common issues;

(d) a class proceeding would be the preferble procure for the
resolution of the COmmon issues; and

(e) ther is a representative plaitiff who,

(i) would faily and adequately repreen the interts
of the class;

(ii) has prouced a plan for the proceeg that sets out a
woikble metod of advancin th proceg on
beha of the class and of notifYg class members of
the proceedig; and,

(ii) does not have, on the common issues for the class,
an interest in confict with th interests of other class
members.
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(37) There are a number of general priciples tht emerge from the case law
summaried as follows:

(I) The CPA should be constred generously to ensure that Cour have a
procedural tool to deal effciently, and on a principled rather than an ad-
hoc basis with the increasingly complicated cases of the modem era.
(Hollck v. Toronto (City) (2001) 3 S.CK 158 (S.C.C.) at para 14);

(2) The question at the certfication stage is not whether the clai is liely

to succeed on the merits, but whether the clai can appropriately be

prosecuted as a class proceedig. (Hollck v. Toronto (City) supra at
para.l6);

(3) The purose of a certfication motion is to detere how the litigation
is to proceed and not to address the merits of the plaitiff s clai; there

is to be no preliar review of the merits of the claim (Hollck v.

Toronto (City) supra par. 28-29);

(4) Motions for certcation are procedur in nature and are not intended to
provide the occasion for an exhaustive inqui into factual questions
that would be determned at a mal when the merits of the claims of class
members are in issue (Lambert v. Guidant Corp..(20091 O.J. No. 1910
(S.C.J.) at para 82); .

(5) To certfY an action as a class proceedig the class representative must
"show some basis in fact for each of the certfication requiements set
out in s. 5 of the Act, other than the requiement that the pleadigs
disclose a cause of action." The representative plaitiff must present a

minimum evidentiar basis for a cerfication order (Hollck v. Toronto
(City) supra, at para 22-25). The Ontario Cour of Appea refied ths
concept in Cloud et al v. Attorney General of Canada et al (2004) 0.1.
4924 (C.A.) at para. SO as follows

Hollck also maes clea that this does not entail any
assessment of the meñt at the cercation stage.
Indeed, on a cerifcation motion the cour is il-

equippe to reslve conficts in the evidence or to
engage in fiely caibrated assessments of

evidentiar weight. Wh it must find is some basis
in fact for the cercation requiremt in issue.

(6)The "some basis in fact' stadad has been refered to in other cases as a
"mimum stadad" or "very weak" evidentiar threshold. (Lambert v
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Guidant Corporation, (2009) O.J. No. 1910 at par. 60-61 and 67-71;
Taub v Manufacturers Life Insurance Co. (1998), 40 O.R. (3d) 379
(Gen. Div.) affd 42 O.R. (3d) 576 (div. Ct.); Grifn v Dell Canada
Inc., (2009) OJ. No. 418 (Div. Ct.); Sauer 17 Canada (Agriculture),

(2009) O.J. No. 402.)

(7) Thi low factual theshold applies to each of the certfication elements,
other than the pleadins issue. (Hollick 17 Toronto (City) supra para 25;

Sauer v Canada (Agriculture) supra para. 15).

(38) The defendants acknowledge tht the plaintiffs have satisfied the requirement
set out in s. 5(1) (a) of the CPA. In al other respects the defendats submit that the
proposed class action does not meet the requiements of 

the CPA.

Anldentifiable Class, s. 5 (1) (b) of the CPA.

(39) In Bywater v. Toronto Transit Commission, (1998) OJ. No. 4913 (Gen. Div.)
the thee puroses of a class defition are:

(a) to idetify perons who have a potCItial claim for relief against the
defendats;

(b) to defe the pareters of the lawsut so as to identif those persons

who are bound by the result; and,

(c) to descrbe who is entitled to notice.

(40) The Supreme Cour of Canda in Western Canadian Shopping Centres Inc. v.
Dutton, (2001) 2 S.C.R. 534 at para 38 stated tht th class must be capable of clear

defintion:

.... ..It is essential, therfore, that the class be defied clealy at the
outset of the litigation. The defition should state objectve criteria
by which member of the class can be identified. Whle the critera
should bea a rational relationhip to the common issues asserted by
all class meber, the crtera should not depend on the outcome of

the litigation. It is not necssar tht every clas member be named
or knwn. It is necessa, however, that any parcular person's claim

to mèmbership in the class be detenned by stated objective
critera.. 00

(41) There is no requirement that all class members have an equivalent lieliood
of success. The definig aspect of class membership is an interest in the resolution of the
proposed common issues. (Western Canadian Shopping Centres Inc. v. Dutton, supra,
par. 38 and 54). .
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(42) The class must be defied without elements that requie a determtion of 
the

merts of the claim: (Markson v. MBNA Canada Bank (2007), 85 Q,R. (3d) 321 (CA.) at
para 19).

(43) Class membership identification is not commensurate with the elements of 
the

cause of action: there simply must be a rationa connection between the class member and
the common issue(s): (Sauer v. Canada (Attorney Genera!), (2008) OJ. No. 3419 (S.C.I.)
at para 32, leave to appeal to Div. Ct. refued (2009) OJ. No. 402 (Div. Ct.).

(44) There must be a rational relationship between the class, the causes of action
and the common issues, and the class must not be unecessary broad or over-inclusive:
(Pearson v, Inco Ltd. (2006),78 O.R. (3d) 641 (C.A.) at para. 57).

(45) The class defition is partcuarly importnt because the scope of the class
defition affect the commonaity of the proposed common issues, the manageabilty of

procedures and whether a class action is preferble, which also afects the ability of the
representative plaitiffs to represent class members without conflct and the
appropriateness of the litigation plan. (Fischer v IG Investment Management Ltd. (2010)
OJ. No. 112 par 133; rev'd on other grounds (2011) OJ. No. 562 (Div. Ct.) and appeal
dimissed (2012) O.J. No. 343 (C.A.)'

(46) The class defition proposed by the plaintiffs is:

Al clients of David Ka (and/or James Stephenon) who borrwed
money to inves in mutul fuds or segregated fuds (the
"Levergig Sche") thugh Money Concepts (Bare) and held
leveraged investments at Money Concepts (Bare) pror to the

branch closing on or about March 2010 (the "Class"), exclud the
naed Defendats and thir imediate famy members.

(47) The defendants submit that tht the class as identified does not state whether
the leverged account had to be at MCB on the date referred to. Furter it does not deal
with the issue of leveraged accounts recommended may year ago and maitaed for
many years by dierent advisors. Therefore, it is submittd tht the proposed class
defmition does not define an identifiable class for puroses of the CPA.

(48) I fmd tht the proposed class defition meets the requirements detaled in
Bywater \i. Toronto Transit Commission, supra and Western Canadian Shopping Centres
Inc. \i. Dutton, supra. Since the class members are al clients of Karas and/or Stephenson
who parcipated in the "Leveraging Scheme" though MCB and held leveraged

investments thugh MCB prior to the brach closing On or about March, 2010, the class
members can easily be identified though the MCB records. I would also add tht ths

class defition is a workable, rational, fai an objective defition.
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(49) Accordingly I find that the criteria under s. 5 (1) (b) of the CPA has been
satified.

Common Issues, s. 5 (1) (c) of the CPA.

(50) The common issues proposed by the plaintiff are as follows:

Scope of the Duty

(a) Wht was the scope of 
the Duty owed by the Defendats to the Class

Members?

Breach of Duty

(b) Did Karas, Stephenson and/or the Karas Companies breach their
Duty to Class Members by:

(i)Adopting a systemic (one-size-fits-all) approach to investment
advice, resultig in recommendig the leveraged investments to
Class Members?

(ü)Systemically providig investment advice to Class Members:

1. Without warg them of the tre nsks of the
recommended investment stregy

2. Without regard to the industr stdads for
leveraged invesents set out by the MFA?

3. Without regar .to the internal stadards for
leveraged investents set out by InvestÎa?

(üi)Preferrg the interest of the Defendats over that of Class
Members?

(c) Did 
Investia breach its Duty to Class Members by:

(í) Failig to monitor and supervise the conduct of Karas,

Stephenson anor MCB?

(ii) Failing to ensure its agents complied with its own

gudelies and those of the MFDA?
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(iv)

Faiin to prevent its agents from providing advice that

was contrry to its own gudelies and tht of the
MFDA?;and

Failing to tae steps to advise Class Members of
breaches of duty by its agents or tae steps to addess
and correct those breaches in a timely maner?

(ii)

Damages

(d) What is the appropnate amount of damages for:

(i) Losses suffered by Class Members as a result of the
Leveraging Scheme, including:

1. How to detere the value of the loss of use of
fu (i.e. the amount tht ought to have been

generated by any non-leveraged investments, if
any)?

2. How to determe a crystallation date?

3. How to calculate the amount of loan and the cost
of borowed money?

4. How to value the ta implications, if at all, on any
losses?

(ii) Expenses associated with paricipatig in the other
intiatives, including:

1. How to calculate the recoverable expenses

associated with the Life inurce scheme?

2. How to calculate the recoverable expenses

associated with the FV A scheme?

Puntive Damages

(e) Does the Defendant's conduct warant an award of punitive
dages?
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(51) The position of the defendants is that the proposed common issues are not
suitable for certfication for the followig reasons:

(a) there is no basis in fact, or any evidence at all, in support of any of
the proposed common issues;

(b) the common issues are inerently flawed, as by defition, they are

dependent upon individual fidings of fact that have to be made with
respect to each individual claimant;

(c) a resolution of the common issues on liabilty would not advance the
litigation as they would only inorm the issue of whether the duty owed
by the salespersons to the class members was breached, but would not
dispose of that issue and would not resolve the issue of causation;

(d) the degree of knowledge and understadig of each class member
wil be relevant to al par of the proposed common issues. Even if

most class members did not understand the risks ofleveragig, it cannot

be said for all of them. It is not possible to make a common findig on
the knowledge of class members about the risks ofleveragig;

(e) if the action were to be certfied as a class action, it would break
down into an individua analysis of each class member's parcular
circutances, thereby defeatig the common issue requiement. The

coimon issue then requies an individua assessment.

(f) the individual issues alo affect the daages analysis and
accordigly neither an aggregate assessment of dages, a common
issue related to the measure of daages, or an assessment of whethr
the defendants' conduct warts an award of puntive damages is
appropriate in ths case;

(52) In Western Canadian Shopping Centres Inc. v Dutton supra (par 39) the
Supreme Cour of Canada in relation to the requirement of common issues stated:

Commonaity tests have be a soure of confion in the coUrs.

The commonaity queson should be approached pwposively. The
underlyig question is whether alowin the suit to proc as a
representative one will avoid duplication of fact-fidig or legal

anysis. Thus an issue wi be 'common' ouly where its reolution is
necessar to the resolution of each class memer's clai. It is not

essential tht the class memers be identically situted vis-à-vis the
oppsing par. Nor is it necessar tht common issu predmiate
over non-common issues or thai the resolution of the common issues
would be deteitive of each class member's clai However, the

class members' claims must shar a substtial common ingreden
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to justify a class action. Deternig whether the common issues
justif a class action may require the cour to exam the
signcance of the common issue in relation to inividua issues.

(53) Therefore for an issue to be a common issue, it must be a "substatial
common ingredient' of each class member's claim an its resolution must be necessar
to the resolution of each class member's claim. (Hollck v Toi'onto (City) supra para. 19)

(54) The decision of the Ontao Cour of Appeal in Cloud et aZ. v The Attorney
General of Canada ei al. (2004) 0.1. No. 4924 (par 55); (leave to appea to the SCC
refued (2005) S.C.C.A. No. 50) provides direction in relation to the determation
relatig to a common issue. The Court states that the focus of the analysis of whether
there is a common issue is not on how many individua issues there might be but whether
there are issues, the resolution of which would be necessar to resolve each class
member's clai and which could be said to be a substatial ingredient of those clai.

(55) The underlyig question of a common issue is whether the resolution of the
common issue will avoid duplication of fact-fidin or legal anysis :(Western Canadian
Shopping Centres Inc. v. Dutton supra para. 39).

(56) The comparative extent of invidua issues is not a consideration in the
commonaty inqui, although it is a factor in the preferabilty assessment; (Cloud v.
Canada (Attorney General) supra par. 65).

(57) Whethr a duty of care exists and whether the defendats have breached their
duty of care has been found to be common issues that would substatialy advance the
proceedigs, even in cases where complex individual issues remain. (Rumley v. British
Columbia, (2001) 3 S.C.R. 184; Cloud v Canada (Attorney General) supra; Tiboni v
Merck Frosst Canada Ltd. (2008) OJ. No. 2996 (S.CJ.); Lavier v MyTravel Canada
Holidays Inc. (2009) 0.1. No. 134 (Div. ct.)

Proposed Common Issues (a)-(c)

(58) The proposed common issues (a) to (c) concern allegations of a breach 
of

duty, In the present case it appears that the duty issue is common to the clais of all the
investors. In deternig the common issues the Cour wil determine whether there have

been breaches of duty to class members by the defendats. In relation to all class
members the Cour will determe, inter alia, whether Karas and Stephenson had a duty
to provide reasonable investment recommendations; war clients of the risks of the
leveraging scheme; avoid conficts of interest; and consider industr and Investia-
prescribed stadads and/or gudelies. Therefore these issues and the questions posed in

questions (a) -(c) are common to al the investors in the class.
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(59) The responsibility of Investia, as the mutual fund dealer, to supervse its sales
representatives (Kar and Stephenson) is likewise an issue common to all the class
members. It is aleged tht Investia failed to ensure compliance with the MFDA
regulations and gudelines or the intern gidelies ofMCB.

(60) The defendants state that there is no evidence of any single or common
statement made by Kar or Stephenson to the proposed clas members and therefore it is
necessar 'to examne what each individual cla.s member was told by Karas or
Stephenson in order to resolve the proposed common issue related to the salesperon's
breach. Accordgly it is submitted that th tye of individua inquir is fata to

certfication of that common issue. It is argued tht there is no mean to determe
liabilty on a class wide basis. This position of course mistakenly merges the

commonaty of the questions with the commonality of anwer to the questions. As
stated in Western Canadian Shopping Centres Inc. v Dutton supra (par 39), the

underlyig question is whether alowing the suit to proceed as a representative one wil
avoid duplication of fact-fidig or legal anysis. I fid tht the substantial common

ingredient of each class member's clai relates to a duty of care and whethr there was a
breach of that duty of care. Furter the question relatig to th liabilty of Investia
involves a consideration of whether it failed to ensure compliance with the MFDA
regulations and gidelines and the inter guidelies of MCB. Accordingly it is readily
apparent that the deteration of that common issue question by a single trer of fact
wi afford judicial effciency.

(61J As detaled above (par. 
57), a duty of care and a breach of the duty of care

have been found to be common issues that would substatialy advance the proceedigs,

even in cases where complex issues remain. Therefore 1 fid that the Cour in decidig

questions (a)-( c) wil substantially advance the litigation for the class members and the
defendats.

Proposed Common Issue Cd)

(62) In relation to dages (question (d)) as detaled as a common issue the
plaintiffs state tht if one or more of the conuon issues (a) though (c) are anwered
affrmatively, the Cour wil be able to answer ths question conditionay for those

members of the class who are subsequently able to establish valid clai.

(63 i The defendats state that whether the plaintiffs seek an aggregate assessment
of dages under s. 24(1) of the CPA or to certfy the COmmon issue of new daages,

th issue is incapable of certfication because each issue and sub- issue is dependent upon
an assessment of individual circumtaes related to each class member.

(64) Secton 24(1) of the CPA provides that a cour may determie the aggregate or
par of a defendat's liabilty to class member, if no questions of fact or law other than
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those relatig to the assessment of monetary relief remain to be determned, and if "the

aggregate or a par of the defendant's liabilty to some or al class members can
reasonably be determed without proofby individual class members."

(65) In order for the plaitiffs' entitlement to an aggregate assessment of daages
be certfied as a common issue, there must exist a reaonable likelihood that the
conditions under s. 24 (1) of the CPA are met (Fresco v Canadian Imperial Bank of
Commerce, (2009) OJ, 2531 (S.CJ.) para. 83 afrd 103 O.R. (3dO 659 (Div. Ct.).

(66) In the present case, it is not reasonably likely tht the conditions for an
aggregate assessment could be met.

(67) The evidence shows that the quatification of 
the ha suffered by investors is

an individua and not a common issue. Th evidence shows that the calculation of ha is

the sumation of the investor's individua hans. It was not suggested by the plaintiffs
tht in the circumtances of ths case tht it would be possible to use statistical sampling

as provided for under s. 23 of the CPA.

(68) The meaure of damges and any assessment thereof are necessarly specific
to individual members of the class. Ths assessment on an individual basis would include
inter alia:

(a) the date on which the class member's investents were
purchased and in cert circumtaces, redei and the value of

th accounts on these daes;

(b) the interest rate applicable to the loan at issue;

( c) any ta benefits received by the clas member as a result of
borrowing money to invest and whether as a matter of law any ta
beiefit for the individual investor should be considere in the
dage assessment;

(d) whether or not each class member mitigated hisler daages and
the impact of mitigation on the meaure and assessment of the
damages;

(69) The defendats submit tht each of the issues detaed in the previous
paragraph requires an individual assessment that canot be engaged in on a class wide
basis. It is furter submitted that to varg degrees, each of these issues wil have an
impact on both the measure and assessment of daages renderig it both impractical and
inappropriate for class wide assessment.
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(70) I agee with the defendants position and I fid tht assessment of the class
member's daages wil requir indívidual assessment for each potential class member.
Accordgly I will not certfy question (d) as common issues.

Proposed Common Issue (e) Punitive Damages

(71) The plaitiffs submit that the issues of puntive damages and an aggregate
assessment of daages are matters best dealt with though a common issues tral. The
plaitiffs rely on the Cour of Appeal decision in Cloud et al. v The Attorney General of

Canada supra para 70 which states:

(In a tral of thesc commn issues, the claim for an aggegate
assessmet of damages and puntive dages are properly inluded
as common issues. The tr judge should be able to mae an

agggate assessment of the dages suffered by al class mebers
due to the breaches found, if ths can reaonably be donc without
proof of loss by each individua memer. Indee, this is consisten
with s. 24 of the CPA. As well, given th th common trial wi be
about the way the respondents ran the School an their alleged
puiosc in doing so, it can properly assess whether ths coduct
towards the mcmbers of the (class J should be satione by meas of
puntive dage.

(72) Whether a defendat's conduct justifies an award of punitive dages has
been accepted as a common issue in a number of clas proceedigs. (Cloud v The
Attorney General of Canada supra para. 72; Rumley v. British Columbia supra). In the
recent decision of Robinson v Medtronic Inc.. (2010) O.J. No. 3056 the Ontao
Divisional Cour upheld the motion certfication judge's decision ((2009J O.J. No.
4366(S.C.J.) which held tht in class actions where the common issues judge is unable to
determ compensatory damages for the whole class, puntive damges are not
amendable to certfication since their assessment requirs an appreciation of the factors
governg puntive dages detaled in Whiten v Pilot Insurance Co., (2002) 1 S.C,R.
595. These factors ar: (Robinson v Medtronic Inc.. (2009) 0.1. No. 4366 at par. 164,

189-190)

(a) the degre of misconduct

(b) the amount ofha caused;

( c) the availabilty of other remedíes

(d) the quantification of compensatory dages; an,

(e) the adequacy of compensatory daages to achieve the objectives
of retrbution, deterrence and denunciation.
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(73) The Divisional Cour in Robinson v Medtronic Iiic supra does approve of the
common issue certfied in Anderson v Sf Jude Medical Inc.. (2010) 0.1. NO.8 (S.C.J.),
which is stated as:

"Does the defendat's conduct merit an award of puntive daages?"

(74) In other recent cases courts have indicated that the question for certfication

with respect to punitive dages would be: "Doe the conduct of the Defendat justify an
award of puntive daages in the circutances?" (Schick v Boehringer Ingelheim

(Canada) Ltd. (2011) OJ. No. 1381 paras. 63-65 (S.C.J.); Robinson v Rochester
Financial Ltd., (2010) OJ. No. 187 affd (2010) OJ. No. 1481 (Div Ct.) par 56-61;
Anderson v St. Jude Medical Inc., supra para.33-38; McCracken v Canadian Natioiial
Rallway Authority (2010) O.J. No. 3466 (S.C.J.) pars. 326 and 360; 578115 Ontario
inc., (C.o.B.) McKee's Carpet Zone v Sears Canada Inc., (2010) O.J. No. 3921 (S.C.J.)
par 52-53).

(75) The position of 
the Defendats is that any assessment of puntive dages in

these cases wil necessarily be specifc to individual members of the class. It is submitted
that the entitlement to puntive damages canot be detennined until after a tral of the
individual issue and therefore it is not a common issue.

(76) I find based on the principles developed in the case law tht the common
question whether the Defendants' conduct justifies an award of punitive dages allows
for a common anwer to the necessar inquiry with respect to the degree of misconduct
tht is required uner the Whitten v Pilot Insurance Co., priciples suied above. I
fid that this question as framed can be anwered on a common basis and that a common
anwer wil advance the acton even if individual assessments are required. Therefore,
puntive damages are a proper common issue for tral as the question is fred.

Preferable Procedure s. 5(1) (d) of the CPA

(77) For a class proceedig to be th preferable procedure for the resolution of the

clai of a given class, it must represent a fair, effcient and mageable procedure that
is preferable to any alternative method of resolvig the claim. (Cloud v Canada
(Attorney General) supra pars. 73-75). Preferability captes whether a class proceeding
would be an appropriate method of advancin the claim and whether it would be beter
than other methods such as joinder, test cases, consolidation, and any other mean of
resolving the dispute. (Markson vMBNA Canada Bank (2007) (3d) 321 (C.A.) par 69).

(78) Whether a class proceeding is the preferable procedure is judged by reference
to the purposes of access to justice, behaviour modification, judicial economy and by
tag into account the importce of the common issues to the claim as a whole,

including the individual issues. (Markson v MBNA Canada Bank supra at para 69;
Hollck v. Toronto(City) supra; Hollck v Torolito supra para. 31.)
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(79) In determing whether a class proceedig is the preferable procedure for the
resolution of the common issues, all alternative proceedigs put before the cour must be
considered. (Wiliams v. Mutual Life Assurance Co. of Canada (2000) 51 O.R. (3d)
(S.C.J.) at para. 50, aftd (20011 O.J. No. 4952(Div. Ct.), aftd (2003) O.J. No. 1160 and
1161 (C.A.). The defendant must support the proposition tht another procedure is to be
preferred with an evidentiar foundation, (1176560 Ontario Ltd. V Great Atlantic &
Pacifc Company of Canada Ltd., (2002),62 O.R. (3d) 535 (S.CJ.), aftd (2004), 70 O.R.

(3d) 182 (Div. Ct.).

(80) In the most recent decision of Fischer v. IG Investment Management Ltd.

(2012) O.J. No. 343 (C.A) Chief Justice Winer (par. 80) states:

...in considerg whether an alterntive mea of resolvig a class
member' clai is preferle to the mechansm of a class action, a
court must exae thc fudatal characterstcs of the proposed

alterntive proceedg, such as the scope an natUe of the
jursdiction and remedal power of !he altertive foru the

procedur safeguds tht apply, an the accessibility of the
alterntive proceeing. The cour mus then compar these
charcterstics to those of a class proceeding in order 10 determie
which is the preferable me of fufilin the judicia economy,
acces to justice an behavíour modification purses of the CPA. In
a given case, cert characteristics wil drive the preferbilty
analysis more th oter.

Ombudsman for Bankig and Investment Servces ("OBSI")

(81) In the present case the defendats submit tht each member of 
the class ha

the right to have their claim for compensable losses to be addessed though the dispute
mechasm provided by the Ombudsma for Bang and Investment Servces ("OBSI").
The defendats state that the OBSI procedure is the preferred procedure to a class action.

(82) The OBSI is a complait handling process madated by the MFDA By-laws
and MFDA Policy No.3. The temi of reference of the OBSI is detaled in Exhibit "R" to
the affidavit of the defence expert Jula Dublin sworn July 29, 2011. These term provide
inter alia:

(a) tht the Ombudsma sha sere as an independent and impartial arbiter
of Complats;

(b) with limtations investigate Complaits with a view to their
resolution though appropriate dispute resolution processes;
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(c) if appropriate in the circutances, make recommendations to
Parcipatig Fir and Complaints to resolve Complats or reject
complaints on their merits (emphasis added);

(d) the Ombudsman may not make a recommention tht a paricipatig
fi pay an amount greater than $ 350,000.00 in respect of a single
Complait or in a Systemic Issue, any single individua or small
business;

(e) the Ombudsma's recommendation is not binding on the Paricipatig
Finn or the Complait;

(f) if a Parcipatig Fir does not accept the recommendation of the
Ombudsman, the Ombudsman shall ma the name of the Parcipatig

Fir the recommendation and the circumstaces of the case public in a
maer considered appropriate by the Ombudsman;

(g) If a Parcipatig Fir does not cooperate in the investigation of an
invidua complaint against it, OBSI shall mae public the name of the
Parcipatig Fir and the circumtaces of the refual to co-operate in
a maer considered appropriate by th Ombudma. OBSI will infonn
the regulatig authority of non-cooperation by a Parcipating Fir.

(83) The defendats submit that the OBSI's dispute resolution process achieves th
thee goals of the CPA;

(i) Behaviour Modifcation

. payment up to $ 350,000 per complait;

. publihig the naes of firms who do not accept recommendations and/or

fai to comply with OBSI requests;

(ii) Access to Justice

. OBSI is a free service with no lawyer involved in th investigation

process;

. MFDA By-law 1 and OBSI's Term of Reference requie Members to
provide all non-privileged inonnation to OBSI which it is submitted is a
fonn of document discovery;

. OBSI requires partes to enter a tolling agreement, therefore complaiants
do not need to be concerned with losing their right to commence a civil
action if they are unatisfied with the OBSI recommendation;
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. The OBSI process elimite the need to retain expert to opine with
respect to suitabilty and daages.

(ii) Judicial Economy

. The process wil spare judicial resources;

. OBSI's Term of Reference states tht OBSI wil eneavour to complete
its investigation withn 180 days which is signficantly less th a civi

action.

(84) Applyig the anlysis of the Cour of Appeal in Fischer v 1G Investment
Management Ltd. supra (par. 10), I note that focussing on the outcome of the OBSI
proceedings is not a relevant factor in the compartive analysis under s. 5( 1)( d) of the
CPA. Rather the cour has to consider the regulato natue of the OBS1 jursdiction and
its remdial powers, as well as the lack of parcipatory rights to afected .investors by the
OBS1 proceedigs,

(85) I fid tht the OBS1 proceedings would not fufill the CPA goal of providing
class members with access to justice in relation to their claims for the reasons that follow:

1) The scope and natue of the OBSI jurdiction and remedial powers are

ver lited and sunuared as follows.

(a) the charctenstic of the OBSI is tht it invites parcipation by the
Parcipatig Fir but it canot compel cooperation;

(b) the OBSI can make a reconuendation but it cannot compel the
Parcipating Firm to make the payment reconuended;

(c) the only remedy for non coopeation in an investigation and/or not
followig a reconuendation is the rather anemic remedy of publishig
the name of the Parcipating Fir and details of the refual;

(d) the enforcement procedure is not binding on the Parcipating Firm;

(e) the OBSI can only receive Complaits and make reconuendations
for amounts not greater th $350,000.00 (except if the partes

otherse agre);

(t) it is not readily apparent tht puntive dages can be claimed in the
OBSI proceedig.

TOTAL P.024
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2) The appearance of imparality and independence of the OBSI is to some
extent in play. Whle the Terms of Reference states that the
Ombudsman shall at all ties serve as an independent and imparial
arbiter and shall not act as an advocate for the Parcipatig Firm or the
Complaint neverteless the same Terms state at s. 24 (d) that the
Ombudsman's recommendation is not binding on the Parcipatig Firm

or the Complainant. A trly imparial and independent body would have
control over its process.

3) Ths dispute process is sparely defmed. In s.16 (b) of the Term of
Reference there is a listing of non-privieged informtion tht the
Parcipating Fir may be asked to produce and which the OBSI

reviews in makg any recommendation. There is no hearng process
defined wherein the Complait may introduce evidence or make
submissions. The Ombudsma is not bound by the rules of evidence
(s.15). The OBSI does not provide legal, accounting or other
professional advice (s.3 (i)).

4) In contrt to the procedure underlyig a class proceedig, which is

premised on faciltatig tranparncy and parcipation on a class wide

basis, the OBSI proceedings provide little or no basis for investor
paricipation.

5) Similarly the procedure by which recommendations are arved at does
not faciltate investor parcipation or a record of how the OBSI
recommendation, if any, is calculated

(86) The cross-examation of John Hollander counel to the plaitiffs is that the
OBSI is not logically set up to deal with a large number of clai and it is signficantly

backlogged with claiants facing delays.

(87) A class action involving the common issues wil promote access to justice for
all class members. A common issues tral in the present case would focus on the
knowledge and conduct of the defendats. It would also involve a determtion of the

motives of the defendats in relation to the alleged breaches of duties. A common issues
tral wil not require substatial paricipation from class members. The fied costs of the

common issues tral may be eqUÌtably shaed among class members, making the litigation
affordable and theby promotig access to justice.

(88) In contrt to the OBSI, a class action procedure allows for the appointment of
a representative plaitiff who shares a suffcient common interest with members of the
class. The representative plaitiff conducts the litigation on behalf of the class members
under cour superision and with the priciple of an open cour.
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(89) The fact tht the OBSI proceedigs can only make a recommendation and not
bind th Parcipating Fir is itself a denal of access to justice. To reason by anlogy to
Fischer v IG Investment Management Ltd. supra (para 73): "access to jnstice by the
investors surely could not be achieved though the completion of a process that was not
made accessible to them."

(90) I further fid that a class acton proceedig wil address the issue of 
behaviour

modification which does not appear to be the objective or mandate of the OBSI process.
A class action is the only foru to prperly and comprehensively address the aleged

conduct of the defendats and modify behaviour in the futue.

(91) I therefore fid tht the unerlyi natue of the OBSI process does not
adequately resolve the class member clai when compared to the procedure under the
CPA. In coming to ths conclusion on the preferabilty analysis I am considering the law
in Hollck v Toronto (City) supra tht there need only be "some evidence in fact" to
ground the conclusion tht a class proceedig is the preferable procedure.

Representative Plaintiffs CPA s 5(1)(e)

(92) The next criterion for certfication is that there is a representative plaintiff who
would adequately represent the interest of the class without conflct of interest and who
has produced a workable litigation plan.

(93) The representative plaitif must be a member of the class assertg clai
agait the defendts. (Drady v Canada (Minister of Health), (2007) O.J. No. 2812
(S.c.J.) paras. 36-45; Attis v Canada (Minister of Health), (2003) 0.1. No.344 (S.C.J.)
para 40, aftd (2003) O.J. No. 4708 (C.A.).

(94) The determination of whether the representative plaintiff can provide adequate
representation deends on such factors as : their motivation to prosecute the claim; their
abilty to bea the costs of the litigation; and the competence of their counel to prosecute
the claim. (Western Canadian Shopping Centres Inc. v Dutton supra para. 41).

(95) The defendts acknowledge that the threshold to be a representative plaitiff
is relatively low. It is submitted that the distigushig featu of George French is that he
is wealther th the other class member. I reject ths submission as it is not a valid
criterion to disqualfy French. Other objections put fort by counel for Investia are tht

French has no dependats; is workig almost full tie; tht ''he realized signficant ta
benefits as a result of the leveraging recommendation"; tht he was an experienced
investor for many year and therefore his clais ar likely statute bared. By way of
contrt it is submitted that most of the other class member "are approachig or are in
retiement; and may are elderly." Again I reject these submissions as none of the critera
meets the factors in Western Canadian Shopping Centres Inc. v Dutton supra . I am
satisfied tht both French and the Smiths would adequately represent the members of the
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class. In light of the reasons set out above, there would be no common issue about the
assessment of individual damages and therefore there canot be any confict among the
class members about the distrbution of the dages. In any event ths Cour can deal
with problems, if any, concerng distrbution of judgment fuds. There is no confict tht
affects the common issues to be tred which the representative plaitiffs have common
cause with their class.

(96) The defendants also state that the Litigation Plan fails to provide a mechasm
to determe individual liabilty and causation issues or to assess contrbutory negligence.
I observe however tht the plaintiffs have not had the opportnity to revise the litigation
plan in light of the common issues that would actualy be proceedig. The class action of
the common issues is to have the cour determine some complex questions about duty of
care and whether tht duty has been breached as well as a consideration of whether the
defendats' conduct merts an award of puntive daages, with individua trals to
follow. Litigation plan are subject to revision and adjustment as the litigation progresses.
There is substatial precedent for maintaning flexibility. (Frohlinger v Noriel Networks
Corp., (2007) O.J. No. 148 (S.C.1.) at par. 28; Howard v Eli Lily & Co., (2007) 0.1. No.
404 (S.C.1.); Nantais v Telectronics Proprietary (Canada) Ltd. (1995),25 O.R. (3d) 331

(Div. Ct.) par 15). Litigation plan are somethg ofa work in progress and may have to
be amended durg the coure of the proceedigs (Cloud v Canada (Attorney General)
sup,'a para. 95).

(97) Therefore I am satisfied tht the cnteria under s. S(l)(e) of 
the CPA has been

satisfied subject to fig a revised Litigation Plan relatig to the common issues that are

actually proceedig.

Application to Adduce Fresh Evidence

(98) Subsequent to the hearg of the motion for cerfication but before a decision

had been delivered the plaitiffs brought a furter motion to introduce fresh evidence on

the cerification in the form of a Settement Agreement between the Mutual Fund Dealers
Association (MFDA) and Investia Fincial Services Inc.

(99) On or about Januar 23, 2012 th plaitiffs became aware of a Notice of
Settement Hearg dated December 16, 2011 by the MFDA to consider a settlement
agreed to by the staff of MFDA and Investia. An in-camera hearg took place on January
27,2012 and the MFDA panel approved the settement on Januar 30,2012. The motion
for frh evidence was then made retuable on Februar 13, 2012.

(i 00) The relevant portons of the Settement Agreement in sumar are as follows:
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(1) In September 30, 2008 the parent company of Investia acquired
another Member ofMFDA namely Aegon Dealer Services Canda Inc.
(AEGON) and the operations were merged. The deficiencies identified
in the Setteinent Agreement do not relate to the operations of AEGON;

(2) Dug the period Januar 2009 to April 2009 Investia failed to
establish and mainta adequate internl controls, books and records,
pertg to leveraged accounts contr to MFDA Rules 2.9, 5.1 and

2.2.1 ;

(3) Investia pays a fie of $ 100,000.00 upon aceptace of the
Settement Agreement;

(4) Investia agrees to implement revied policies and procedurs and a
Leverge Revew Action Plan.

(101) The Settement Agreement on its face does not appear to relate to MCB or
Karas or Stephenson,

(102) In 2001, AEGON purchased the assets an trade name of Money Concepts.
Included in the acquiition were the operations of the Bare branch.

(103) The defendats submit tht the test for adducing frsh evidence is detailed in
Palmer v The Queen (1980) 1 S.C.R. 759 at 775. The defendats acknowledge that the
plaitiffs could not, by due diligence, have adduced the Settement Agreement at the
hearg of the cerfication motion as it was not available at that tie. Furer, it is

acknowledged that the Settement Agreement is credble in the sense that it is an
agreement reched between the Staff of the MFDA and Investia and approved by a
Hearg PaneL. However, it is submitted by the defendats that the plaintiffs have failed
to establish tht the Settlement Agrment is relevant to the Certfication motion or that
the admssion of the Settlement Agreement would be expected to affect the result of the
Certfication motion.

(104) Counel for the defendant Investia alo states that if the Settement Agreement
is adtted into evidence then it would like the opportnity to introduce further and other

affdavit material and documentation.

(105) I have also been referred by counel for the plaintiffs to the decision of Justice
Lauwer in Jackson v Vaughan (City) (2009) OJ. No. 145 (S.C.J.) at paras 22-23.

(106) I am not satisfied that the Settement Agreement ha been shown to be
relevant or tht it would affect the result on ths Certfication motion. It may be relevant
at the discovery stage when other ancilar docuents related to it may be examed.
However, I am not dealing with what docuents may be relevant at discovery.
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(l07) Accordigly, I dismiss the application to introduce fresh evidence.

Sumary

(108) In the result the certification order shall issue on the condition that a revised
Litigation Plan is submitted for approval. Counel may also submit a formal order to be
settled, if necessar.

(109) Counel may contact the tral coordinator at Oshawa to arange an
appointment to speak to the issue of costs.

The
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