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Issues:

It is agreed that the Applicant, L.F.,* wasinjured in a motor vehicle accident on January 1, 1997.

| accept the evidence, specificaly as enunciated by Dr. A. Oshidari in his January 18, 2000 Designated
Assessment Centre (“DAC”) physiatry report, that as aresult of this accident, L.F. sustained a fracture
of his C4-5 facet joint, which was trested by open reduction and internal fixation. | accept L.F.'s
evidence, for reasons set out below, that since this accident he has suffered pain, specificdly in his
neck, shoulder and back as well as headaches, and has developed emotiond difficulties, specifically

depression.

Dueto the very personal nature of the evidence presented, | have exercised my discretion to anonymize
this decision.
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L.F. applied for and recelved statutory accident benefits from State Farm Mutua Automobile Insurance
Company (“State Farm”), payable under the Schedule.? State Farm terminated weekly income
replacement benefits in January 2000. The parties were unable to resolve their disputes through
mediation and L.F. gpplied for arbitration a the Financid Services Commission of Ontario under the
Insurance Act, R.S.O. 1990, c.1.8, as amended (the “Insurance Act”).

The remaining issues, as agreed by the parties during the course of this hearing, are:

1 IsL.F. entitled to payment of weekly income replacement benefits of $185 ongoing from
January 24, 2000?

2. IsL.F. entitled to payment of further attendant care benefits, claimed pursuant to section 16 of
the Schedule, and if o, what are the implications of the trangtiona provisons of subsection
70(3) of the Schedule?

3. IsL.F. entitled, pursuant to subsection 14(1) of the Schedule, to payment of the following
medica benefits:

@ chiropractic and physiotherapy treatment in the amount of $9,737.65;
(b) abeach bal in the amount of $35; and,
(© $791 for assigtive devices recommended by Ms. E. Poon?

4, IsL.F. entitled to payment of the following rehabilitation benefits, pursuant to section 15 of the
Schedule:

@ aTENS machinein the amount of $500; and,
(b) psychologica treatment provided by Dr. R. Davila& Associaes, in the amount
of $425?

2The Satutory Accident Benefits Schedule — Accidents on or after November 1, 1996, Ontario Regulation
403/96, as amended by Ontario Regulations 462/96, 505/96, 551/96, 303/98, 114/00 and 482/01.
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5. IsL.F. entitled to payment of following expenses, clamed pursuant to section 24 of the
Schedule:

(@  $100for Dr. P.O.G. Butler’'s report dated December 8, 1998;

(b) $1,489 for Dr. G.K. Lau’s December 28, 1998 and November 22, 2000 reports,

(© $1,250 for Dr. A.R. Chaudri’ s January 26 and December 5, 2000 reports;

(d) $628 for Dr. A. Kachooi€'s November 26, 1998 and December 12, 2000
reports,

(e $725 for Dr. R. Davila's October 13, 1998 and April 7, 2000 reports; and,

® $2,632.52 for the reports of Rehabilitation Network Canada Inc., dated December 15
and 28, 1998, and February 26, 1999?

6. IsL.F. entitled to direct billing of the cost of his prescription medication, pursuant to subsection
44(2) of the Schedule?
7. IsL.F. entitled to a specid award pursuant to subsection 282(10) of the Insurance Act

because of the unreasonable withholding or delay of payments?

8. IsL.F. entitled to payment of interest on overdue expenses, pursuant to subsection 46(2) of the
Schedule?

0. Is either party entitled to payment of their expenses of this arbitration proceeding?

Result:

1 L.F. isentitled to payment of weekly income replacement benefits of $185 ongoing from
January 24, 2000.

2. L.F. isentitled to payment of monthly attendant care benefits of $744.18 from January 12 to
March 30, 1997, $147.92 from April 1 to August 30, 1997, and $134.68 from August 31,
1997 to January 11, 2000, less payments made to date.
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L.F. isentitled, pursuant to subsection 14(1) of the Schedule, to payment of:

@ $9,737.65 for treatment received at Rosedale Chiropractic & Physiotherapy
Centre; and,
(b) $85 for a high back support cushion recommended by Ms. E. Poon.

L.F. isentitled, pursuant to subsection 15 of the Schedule, to payment of:

@ aTENS machine in the amount of $488.85; and,
(b) $425 for psychologica treatment provided by Dr. R. Davila& Associates.

L.F. isentitled to payment of following expenses, pursuant to section 24:

(@  $25for Dr. Butler's December 8, 1998 report;

(b) Dr. Lau's accounts for his December 28, 1998 and November 22, 2000 reports,
subject to proof of the amount and any dispute as to the reasonableness of the latter
account;

(© $650 for Dr. Chaudri’ s December 5, 2000 report;

(d) $453 for Dr. Kachooi€' s reports of November 26, 1998 and December 12,

2000;

(e $50 for Dr. Davila's October 13, 1998 report; and,

® $2,632.52 for the reports of Rehabilitation Network Canada Inc., less any portion
attributable to Dr. Lau’ s report noted above.

L.F. isnot entitled to direct billing of the cost of his prescription medication.

L.F. isentitled to a specia award of $2,500.

L.F. isentitled to payment of interest on overdue expenses, pursuant to subsection 46(2) of the
Schedule.

The parties may now speek to the question of entitlement to payment of the legal expenses of
this arbitration proceeding.
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EVIDENCE AND ANALYSIS

1. Income Replacement Benefits

@) post-104 week test

Section 5 of the Schedule providesthat an insurer is not required to pay an income replacement benefit
(“IRB”) for any period longer than 104 weeks of disability unless, as aresult of the motor vehicle
accident, the insured person is suffering a complete inability to engage in any employment for which that

person is reasonably suited by education, training or experience.

L.F. was paid weekly IRBs for more than 104 weeks of disability from his January 1, 1997 accident.
He claims ongoing weekly IRBs from January 24, 2000.

(b)  education, training and experience

| make the following findings, based on the ord evidence (specificdly of the Applicant ) and the
documents filed as exhibits:

S L.F. was born on March 29, 1967,

S his forma education ended part-way through Grade 11 in Montred (other than later training
with the Regd Congtdlation Hotel noted below);

S L.F. has worked exclusively in the restaurant field, either as a cook or as a cook/manager in a
variety of restaurants, hotdls, pubs and fast-food establishments;

S L.F. moved to Toronto in 1991,

S in 1994, L.F. took a Six-month course in restaurant management with the Regd Congtdlation
Hotdl, including training in the front desk, dining room, housekeeping, room service and
maintenance. L.F. graduated from the course in 1995. L.F. has never been employed in the
area of hote management;
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in 1995, L.F. earned $13,719.75 in employment income from three different places of
employment, including duties & Taco Bell as a*“shift manager,” which entailed working as chef
aswedl as dedling with the schedule and setting up the cash. That same yesr, L.F. received
$10,089 in socid assigtance;

in 1996, L.F. earned $6,035 in employment income (also at three establishments, two of them
new) aswell as receiving $9,267.44 in social assistance;

at the time of the accident, L.F. was working four days aweek (gpproximately 30 hours) at
Champs Restaurant & Lounge (“Champs’) as a cook, earning $8 an hour. | accept the
evidence of hisemployer in thisregard, which L.F. described as * pretty accurate.” L.F. had
started this employment on November 26, 1996.

about that same time, L.F. had started a catering company named Vesta Catering. L.F. has no
records for thisfinancia enterprise. | accept that L.F. had adream of catering full-time. | am
not persuaded thet thiswas a very redistic dream. | am not persuaded that this was anything
other than avery casud, infrequent enterprise, based on L.F.’s own evidence of very limited
engagements (a boat cruise and a beauty pageant) and the evidently very minima income
earned in this regard, as related specificadly to Dr. Geider. In addition, | have significant doubts
asto the expertise of L.F. asacook beyond fast food, based on his own evidence and that
contained in reports, such as again, that of Dr. Gelder;

L.F. has not worked since this accident. He has not looked for ajob, nor has he looked into
the job market for modified or part-time employment;

L.F. has made congderable efforts to rehabilitate himsdf, including receiving extensve
physiotherapy, chiropractic and other trestment aswell as psychologica counsdling. L.F. has
further submitted to numerous expert assessments arranged by hisinsurer, his counsel, and by
the Designated Assessment Centre (“DAC”) System,

L.F. wasinvolved in a second motor vehicle accident in November 1999, while a passenger in
the back seat of ataxi. | accept the Applicant’s evidence that this was a minor accident, that he
did not gpply for benefits as a result of that accident or commence any legd action in that
regard. | find that L.F.’s continuing injuries as enumerated above were sustained as a result of
the January 1, 1997 accident.
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(© complete inability

Under the 1990 Schedule,® arhitrators dedlt with an gpplicant’s onus regarding the long-term weekly
benefit entitlement test, by accepting that applicants were “not required to prove a negdtive: that thereis
no job that they can do.”* Rather, arbitrators held that applicants might discharge their onus of proof by
exploring career options® or by identifying some sort of suitable employment (and describing the
physica demands of the work and demongtrating with credible evidence that their injuries continuoudy
prevent them from engaging in such employment).®

A sgnificant difference between the 1990 Schedule and this Schedule is the present DAC system.
DACs are authorized to conduct independent assessments designed to balance the interests of both
insurance companies and claimants. The April 2000 Disability DAC Assessment Guiddine states that
with regard to income replacement benefits, the * purpose of the DAC assessment is to offer an
independent opinion that will assst these two disputing parties to resolve their dispute.”

An insurer does not have the ability to require an applicant to attend a DAC in order to assessIRB
entitlement. That choice rests with an applicant. | find that an applicant may meet his or her onus of
identifying suitable employment by opting for a DAC assessment. This meetsthe intent of this system
being accessible, expert, less expensive, and quicker. | find that L.F., by opting for a DAC assessment,
has met his onus of identifying or trying to find potentialy suitable employment. L.F. has dso met his
onus by cooperating with avariety of assessors, including Mr. M. Jean, avocationd evauation

3 Prior to January 1, 1994, Ontario Regulation 672 was called the No-Fault Benefits Schedule. After that date
it became the Satutory Accident Benefits Schedule — Accidents Before January 1, 1994. In this decision, the term
“1990 Schedule” will be used to refer to Regulation 672.

4 ngh and Sate Farm Mutual Automobile Insurance Company (OIC A-005714, May 8, 1995).

5Gagnon and Jevco Insurance Company (OIC A-015357, May 1, 1996).

6\/\iigle and Royal Insurance Company of Canada (OIC A-012312, January 12, 1996).
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ecidist (aswell as Dr. G.K. Lau, apsychologist) with Rehabilitation Network Canada Inc.
(“Rehabilitation Network™) and with Ms. J. Rosario, a certified evauator, in their 1998 and 1999 work
evauations, respectively.

The next question iswhether L.F. suffers a complete inability to engage in employment which is
identified as being reasonably suited for hisleve of education, training or experience.

A word-by-word analyss of the “complete inability to engage in any employment” test, based on
The Concise Oxford Dictionary of Current English (1990, Clarendon Press, Oxford), might lead to
the following interpretation:

complete: ... of the maximum extent or degree (a complete stranger,

a complete surprise) . . .

inability: ... alack of power or means. ..
engage: ... takepart...
ay: ... whichever ischosen . . .

The danger in aword-by-word andysisis that the sum may become greater than the whole; that extra
requirements are added which were not initialy intended when the legidation was drafted. In this case,
such aliterd interpretation can lead to a requirement of the maximum degree of lack of power or means

to take part in whatever employment for which one is suited by education, training or experience.

As an example, aconcert darinetist may lose aforefinger. The fact that he or she till has the power or
means of playing some notes cannot be determinative, as that limited power or means may be

insufficient to assst him or her to obtain employment of an appropriate remuneration and status.



L.F. and STATE FARM
FSCO A00-000364

A review of the case-law on this evolving issue reveds the following:

In Lombardi and State Farm Mutual Automobile Insurance Company (FSCO A99-000957,
April 11, 2001), Arbitrator Sampliner held that:

| find that “complete inability” does not require the degree of impairment that is as high
asa"“catastrophic impairment” so asto preclude legitimate clams for ongoing disability,
nor so low as a“substantid inability,” as that would encourage specious clams after the
first 104 weeks.

In Terry and Wawanesa Mutual 1nsurance Company (FSCO A00-000017, July 12, 2001),
Arbitrator Plmer held that:

Somehow the ability to engage in areasonably suitable job, considered as awhole,

including reasonable hours and productivity must be addressed. In my view, Mr. Terry

has convincingly demondrated in his attempt a awork trid that he is completely unable

to engage in a sedentary job for which | find he was reasonably suited. He would be

unable to conggtently attend and sustain a reasonable number of hours of employment

asataxi digpatcher or any smilar job.
In Horne and CIBC Insurance (FSCO A00-000291, December 20, 2001), Arbitrator Sone
concurred with the views of Arbitrators Sampliner and Palmer on this evolving area of the law. | do as

wadl.

The Applicant’s case

The Applicant testified that there is no job that he can presently do. He stated that his symptoms have
worsened over time. He testified that his headaches now require injections and that he has burning
sensations going down his back and his feet. L.F. testified that he uses medication, ahesting pad,
liniment and a TENS machine to atain only limited pain relief.

The Applicant relies on the opinions of severd doctors as confirming the requisite level of disability.
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Dr. W.O. Geisler

Dr. W.O. Geider, Professor Emeritus (Medicine) of the University of Toronto, initidly
interviewed L.F. for dmost five hours on January 4, 2000. His 24-page January 11, 2000 report
indicated that L.F. complained of ongoing headaches, deeplessness, peripherd burning, lower limb
pains, neck and scapular region pain and hand aching, as well as being irritable, anxiety-laden and
depressed, with a diminished sense of energy and uncertainty about his future.

A further report dated December 1, 2000 followed a three-hour examination on November 29, 2000.
Dr. Geider was of the view that “it is thoroughly unredigtic to believe that this patient could compete
in any reasonable employment environment and | would therefore categorize him as having a complete
inability to engage in any employment for which heis reasonably suited by education, training or
experience.” Dr. Gelder, however, was very vague as to the bass of this opinion, referring to

“the knowledge, that | have, my interview with the patient and my observations.”

Dr. Geder fdt that L.F.’s symptoms were amixture of organic and psychologica causes and in part,
iatrogenic (noted in the December report as “the relative failure of histhergpy and hisinterpretation of
reactions by his physcians’). Dr. Geider did not bdieve L.F. was mdingering.

Dr. A.R. Chaudri

Dr. Chaudri isafamily doctor, who has seen L.F. since 1998. He opined in his December 5, 2000
report that L.F. “ continues to suffer acomplete inability to engage in any employment which heis
ressonably suited by education training or experience. The reason | am confidently able to say thisis
that | have assessed the patient on a[sic] numerous basis as his family and treating practitioner and

| believe the patient is not maingering and is motivated to get on with hislife. . . | beieve the patient
does have some pain focus behaviours, however, pain is a subjective entity and is quite variable from

person to person.”
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Dr. Chaudri appears from his report to be a sympathetic doctor, which is commendable.

However, he appears to accept, without reservation and often with little or no explanation, just about
any suggestion apparently put to him by counsd for L.F., which undermines the weight that can be
given to his opinion (see dso beow, regarding attendant care and the TENS unit).

Dr. S.E. Scherer

Dr. Scherer, apsychologist, prepared two reports in the year 2000, evidently at the referra of the
Applicant’s counsdl. Dr. Scherer’ s diagnoses were Adjustment Disorder with Mixed Emotiona
Features and a Pain Disorder associated with medical and psychological factors. Dr. Scherer opined
that L.F. “perhaps could work a sporadic schedule over the course of the work week, daily, regular,
part time or full time employment remains highly unlikely.” Dr. Scherer felt that if L.F. could obtain any
employment, he would be relegated to acoept limited hours in an unskilled position offering significantly
reduced pay and responsibility with far less opportunity for promotion and earnings advancement.
Consdering that at the time of the accident L.F. was working & only dightly above minimum wage asa
cook, | find that Dr. Scherer has significantly overstated L.F.’s pre-accident vocationa profile.

Dr. Scherer’ s view was that “[a]ssuming the pain experience of [L.F.] isas hereports, it ishighly
doubtful that an individua having thisleve of discomfort and restriction would be capable of performing
any job on agteady full time basis, including sedentary physica demand work . . . Individuas with these
regtrictions rarely are cagpable of coping with even steady part time employment (e.g. four hours daily,
five days weekly). While [L.F.] might be able to manage some days work at this level there would be

concern that he would not be able to maintain himsalf on aregular work schedule.”

Dr. Scherer based his opinion in significant part on L.F.’ s inability to persst with the DAC assessment
in late 1999 or to persst with the three-day assessment involving “entirely sedentary” activities at
Dr. Scherer’sRead Clinic in May 2000. Dr. Scherer statesthat L.F. “was observed on each

12
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assessment date to exhibit marked pain behaviour; such behaviour perssted even when L.F. was
(unknowingly) being observed by aclinician. The longest he was dble to remain was five hours
(with frequent rest and stretching bresks) during one testing sesson, which in turn required multiple

sessons for completion.”

Dr. H.B. Scher

Dr. Scher isapsychologist to whom L.F. was aso apparently referred by his counsd. Dr. Scher

saw the Applicant over athree-day period in February 2000, during which L.F. underwent a clinica
interview and a battery of neuropsychologica and psychologica tests. Dr. Scher aso concluded (in his
March 10, 2000 report) that L.F. met the criteria of aDSM-1V? “Pain Disorder (chronic) associated
with amedical condition and psychologica factors, aswell as an Adjusment Disorder (chronic and
severe) with prominent features of anxiety and depression. These conditions (which include chronic
deep disturbance) result in poor energy and a severe inability to exercise norma cognitive powers.

In my opinion, heis subgtantidly disabled from returning to competitive employment or leading a
normd life”

Dr. Scher dtated that there was objective evidence of good motivation by L.F., based on testing which
was highly senstive to submaximd effort. He was of the view that the Applicant, despite good
moativation, had difficulty “sustaining the concentration required throughout the evaluation, likely on
account of chronic deep disturbance, high levels of pain and associated emotiona distress.”

Dr. Scher found L.F. to be much below average intelligence. He fdlt that L.F. did have marked
cognitive impairment, but this was likely reated to chronic pain and deep disturbance as opposed to
traumetic brain injury. | accept this opinion that any cognitive imparment being

suffered by L.F. isnot aresult of traumétic brain injury.

7Diagnostic and Satistical Manual of Mental Disorders, Fourth Edition (1994, American Psychiatric
Association).
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Dr. R. Kaplan

Dr. Kaplan is a psychologist. His report dated December 5, 2000 is essentidly a critique of the DAC
disability report. Dr. Kgplan indicated, correctly | believe, that consderations of employability include
whether one demongtrates the “ speed, accuracy, consistency and productivity sufficient to be
employable in any of the suitable occupations.” Dr. Kaplan concluded that “the behaviours observed of
taking many bresks, complaining of pain, and leaving early would suggest that he cannot sugtain
employment over the full day, day after day, week after week, month after month . . . Our view isthat
those who have worked with him over sustained periods of time [presumably such as the family doctor,
Dr. Chaudri, and the treating psychologigt, Dr. R. Davila] would know if the behaviours observed by
the DAC team were characterigtic of his response to his pain condition and reflect that he has not

recovered and found away to work with his persstent impairments.”

Dr. I.B. Schacter

Dr. Schacter is aneurosurgeon. He saw L.F. on August 29, 2000. He subsequently opined that L.F.
was not “able to engage in any of the employment possibilities based on his present status and
education and training.” Dr. Schacter was not very fulsome regarding the basis of his opinion, which
appearsto be based on L.F.’s limited academic education and his physical problems combined with his

depresson and anxiety.

Dr. R. Davila
As noted above, Dr. Davilais atreating psychologist. Dr. Daviladiagnosed, in his April 7, 2000 report,
a Chronic Pain Disorder, as delineated in the DSM-IV, associated with significant impairment in socia

and vocationd function, which he did not consider to be feigned. Dr. Davila noted thet L.F. had alot of
guilt regarding the impact of his accident and the tall that it was taking on hisfiancée. He describes L.F.

14
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asfeding desperate, worthless, being treeted as dirt as if he did not exist anymore, and eventualy, fed

up, having reached the point where he did not care any more.

Dr. Davila concluded that L.F. “will not be able to return to his pre-accident employment or any other
employment for which he is reasonably suited until his pain condition resolves” He stated that athough
L.F.’spain condition was not his area of expertise, the prognosis from a psychologica perspective was
guarded given the chronic nature of the pain condition. His opinion was based on L.F.’s sdf-report, test
results and clinical observations.

Dr. A. Kachooie

Dr. Kachooieis a physiatrist, doctor of physica medicine and rehabilitation consultant. In his December
12, 2000 report, he Sated that L.F.’s “symptomatology is typica of patients with serious spind
fractures requiring surgica intervention in addition to mild traumatic brain injury syndrome, namely
functiond limitation in performing prolonged activities, associated pain and stiffness to the neck areq,
symptoms of radicular pain which have been quite disabling for L.F. a one point post surgicdly. His
symptomatogy and function has definitely improved & this point in time with involvement in continued
active treatment . . . iscertainly a high risk of recurring symptomsif he undertakes performing heavy
physica labour work, working at the shoulder level, above hishead.”

Dr. Kachooie critiqued the DAC disability assessment, which he felt “overdl . . . fallsto offer
conclusive evidence with regardsto L.F.’s leve of disability.” He further sated that “[t]heir focusison
physica demands, they dismiss the impact of cognitive impairment, spatid dimension impairment,
memory difficulties, poor learning abilities, limited problem solving, dexterity which are not taken into

congderation regarding his future job recommendations.”
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Dr. G.K. Lau

Dr. Lauisapsychologigt. In his December 28,1998 report, he scored L.F. in the range of “ severe’
based on the Beck Depression and Anxiety Inventories. L.F. endorsed the following comments: “| fed
the future is hopeless and that things cannot improve; | fed | have falled the average person . . . | fed
guilty dl thetime; | fed | am being punished; | am disgusted with mysdlf; | blame mysdf for everything
bad that happened . . . | have lost most of my interest in other people.” Dr. Lau’sdiagnosswas dso a
Chronic Adjustment Disorder with Depression and Anxiety Festures (Moderate Severity) and Chronic
Pain Disorder with a General Medica Condition and Psychologica Factors. He dso gave a guarded
prognosis given the chronicity of L.F.’sdifficulties.

In his November 22, 2000 report, Dr. Lau stated that L.F. appeared to be experiencing alot of pain
when sitting for along time and that he “came across as genuine, and his remarks were forthcoming.
He was aso polite and pleasant throughout the interview.” He found L.F. to be “ substantiadly disabled
from returning to any work” given his severe level of depresson, anxiety, pain problems and cognitive

difficulties
The Insurer’s case
Credibility
The Insurer submitted that L.F.’s case was essentialy based on subjective complaints, which required
one accepting him as credible. The Insurer submitted that L.F. was not credible. It pointed to what it
termed his poor work history, hisfailure to try to reintegrate into the labour market, inconsstencies

between his testimony and survelllance and his presentation a the hearing as exaggerating his
symptoms. My findingsin this regard are set out below.
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The disability DAC

The Insurer further relied on the disability DAC, the Assessment Summary of which (dated January 18,
2000) concluded that the Applicant “did not, in fact, demonstrate to our satisfaction that he was
completely unable to engage in any employment for which he was reasonably suited by virtue of
education, training or experience as aresult of this accident” [emphasisin the original]. In essence,

the DAC based this concluson on L.F.’s “inconsstent and submaximal performance.”

| have three fundamenta concerns with this conclusion.

Firgly, there are different reasons why one may have an “inconsstent and submaxima performance.”
One might be a person conscioudy feigning or exaggerating asick role for monetary or other
advantage. Or, one might truly bein pain. One may be afraid that the activity requested may cause pain.
One may be sgnificantly depressed. One may be distrustful of the independence, motives and/or

neutraity of the assessor or the process.

| note, as an example of an dternative explanation, the Insurer’s expert, Ms. Lai, in her November 23,
1998 report, wherein she stated that “[o]verall testing reveded that the claimant has a high-perceived
disability, which may have limited the participation during the testing.”

Psychiatrigts, psychologists and other medicd practitioners, in part, provide evidence asto the

character, motivation and genuineness of the gpplicant; in a nutshdl, whether an gpplicant is
legitimate.
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Dr. J. Douglas Sdmon is a psychologist. He conducted a “neurovocational assessment report” as part
of the disability DAC. Aswith severd of the Applicant’s experts, Dr. Sdmon’ s diagnosis

wasthat L.F. “appearsto present with an Adjustment Disorder with Mixed Emotional
Featur es secondary to his experienced level of pain ... A Pain Disorder with associated M edical
and Psychological Factors isdso alikdy appropriate diagnoss’ [emphasisin the origind].

The DSM 1V, at p. 458, states that:

The essentid feature of Pain Disorder is pain that is the predominant focus of the clinica

presentation and is of sufficient severity to warrant clinicd atention (Criterion A). The

pain causes sgnificant distress or impairment in socid, occupationd, or other important

areas of functioning (Criterion B). Psychological factors are judged to play a sgnificant

role in the onset, severity, exacerbation, or maintenance of the pain (Criterion C). The

pain is not intentionally produced or feigned as in Factitious Disorder or

Malingering (Criterion D) . . . [emphasis added]
Dr. Sdmon, in his January 2000 report, described L.F. as* pleasant and cooperative.” He further states
that “[d]uring testing, he was said to have been pleasant and cooperative and to have put forward a
good effort,” athough he “had some difficulty understanding ingtructions, tended to work dowly, and
was easly frudrated at times. Overdl test results suggested an invaid performance relaive to hisclinicd
presentation and reported occupationd history.” Dr. Samon, however, concludes that his “fina

hypothesis would be that of (un)conscious symptom exaggeration.”

| am not sure how one can be faulted for * (un)conscious symptom exaggeration,” especidly in light of

Dr. Sdmon’'s comment that L.F.’s emotiona stress was likely aggravating and maintaining his pain.

A second difficulty with the disability DAC report is the implied assumption ether that L.F. hasthe
consgtent ability to work competitively and remuneratively or thet thisis not arelevant consderation.
At page three of their Assessment Summary, the DAC concludes that testing did provide “an indication
of minima basdine function in which L.F. demondirated physicd and functiona cgpabilities within the
limited to light physical demandslevel of work” [emphedsin the origind].”
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However, in her January 18, 2000 Assessment of Function, Ms. S. Wong states that on the first day
of histhree-day assessment, L.F. |eft a 2:08 p.m. with complaints of pain, dizziness and a“needles’
sensation in the back of his head. On the second day, he stayed until 4:03 p.m., the third day until

1:30 p.m. (in Ms. Wong' swords, “ despite having had an opportunity to lie down for dmost 2 hours”).
She further states that “[L.F.] required frequent rest breaks prior to, during and following assessment
tasks.”

The Assessment Summary notes that the DAC was advised by L.F.’s counsdl that following the

last day of assessment he * became quite functionaly incapacitated at home.” Thereis an entry for that
date (November 25, 1999) in the notes of Dr. Chaudri, L.F.’sfamily doctor. The writing in the entry is
difficult to discern, but asbest | can read it, L.F. was crying, indicating that he had been assessed by
Toronto Medicd Associateswho had, | believe the words say, “hurt him” and that he was “forced by
daff to carry” what | believe says “five-pound weights,”

Given this evidence, it is hardly surprising that the dissbility DAC itsdlf sated thet this“raisesthe
question, of course, particularly when coupled with the psychological diagnosis of Pain Disorder, asto
whether or not [L.F.] isindeed cgpable of engaging in any employment for which he is reasonably
suited.”

Which leads to athird concern, that of “onus’ in amedica examination. Thisisimplicitly addressed in
the disability DAC Assessment Summary statement that L.F. failed to “ demonstrate to our satisfaction
that he was completely unable to engage in any employment for which he was reasonably suited by

virtue of educetion, training or experience as aresult of this accident” [emphasisin the origind].
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Thisisexplicit in Dr. Ames paper review for the Insurer dated August 7, 2001. It was Dr. Ameis
opinion that few people will meet the post-104 test because of usua improvements, job
accommodation, and vocationd rehabilitation. He stated that “[i]nsofar as the onusis on the patient to
prove complete inability to work, the assumption that the DAC must begin from is thet the patient is not
disabled until proven otherwise by clinica evidence: unless vdid proof of disability is obtained the only
conclusion open to the DAC isthat theinitid premiseisvdid, and the patient is not disabled.” He stated
that “[t]o be completely unable to work, the injured person must demonstrate that there are no
prospects for successful work return utilizing either old or new skills and educetion, or prior
experience.” He further opinesthat of the small number of persons who meet “this rigorous threshold,”
most who would meet the test would also meet the test of catastrophic impairment but that there are

those who meet the test of catastrophic impairment who would not meet thistest.

Regarding this Applicant, Dr. Ameis stated that L.F. “did not persuasively demondtrate the complete
inability to engage in suitably selected employment.” He was of the view that “[m]aximum effort must be
consstently exerted in order for test results to be both valid and reliable” and that “[w]hen a patient
chooses to provide less than congstently full effort in atest, the results pertaining to the quantification of
ether imparment or resdud capacity are invaidated and deemed unreliable.”

Applicants do not “prove’” amedical condition to amedical examiner, be it AIDs, cancer, strain or
gorain. Medical examinations are not judicia proceedings. Medicd practitioners are not adjudicators.
Medicd practitioners may be qudified as experts. Experts can give opinion evidence. If amedica
expert is unable to provide an opinion within one' s area of expertise, based on the history provided, the
examination and testing conducted and the present level of scientific knowledge, one should say so and

why, rather than render judgment based on a presumed medica onus of proof.

Dr. Ameis speaks of a patient “choosing” to “provide less than consgtently full effort in atest.
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| takeit that Dr. Ameisis speaking of L.F. It is noteworthy that Dr. Ameis has never examined or even
met L.F. He appearsto rely on the disability DAC assessment. Dr. Salmon, however, who saw L.F.
firdt hand and, as a psychologist, one might think would have greater expertise in this area, was of the
view, as were other experts, that L.F. had amedicaly recognized Pain Disorder, which is digtinct from
intentiondly producing or feigning pain, and by extenson, disahility.

(d) Conclusion

| agree with Arbitrator Makepeace in Quattrocchi and State Farm Mutual Automobile Insurance
Company (OIC A-006854, September 29, 1997) that “an insured may be found entitled to benefits
because of disabling pain, despite there being no objectively confirmable impairment.” Hence, the
comments of Dr. M. Ford, who conducted an insurer’ s orthopaedic examination in 1998 that there
were “no objective determinants,” is not determinative. | further agree with Arbitrator M akepeace that
“[w]here there is no objective evidence of impairment, or the objective evidence does not explain the

degree of pain reported by the insured person, the insured' s credibility becomes important.”

Asawitness, L.F. was cautious in his evidence. There were instances of exaggeration. As noted by
counsd for the Insurer, L.F. sat rigidly throughout the hearing, in contrast to how he gppearsin the

aurvellance evidence

However, ahearing isan atificid environment. | have no ability to look into the soul of another person
nor fed their symptoms. Here is aman who has been investigated, probed, poked and invaded
(including, for reasons which escape me, arectd digita examination by one of his own experts). One
can understand his distrust and being generdly and genuindy angry.

In assessing L.F.’s subjective pain complaints, | must consder dl of the circumstances, including the
consstency of the insured person’s complaints and apparent functiond levd.
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| note that L.F. did not have an especidly impressve pre-accident employment history. However,
he was employed full-time &t the time of the accident and had a considerable attachment to the labour

force, dbeit at the lower end of the economic scale.

| dso find it important that L.F. has not made any direct effort to return to the labour force. | find,
however, that he has made congderable efforts to endeavour to rehabilitate himsdlf. In her March 1999
report, Ms. J. Gilbert, with Brain Injury Rehabilitation Inc., stated that the Applicant appeared “highly
motivated.” Drs. Becker and Oshidari, in their DAC assessments, both described L.F. as cooperative.
Dr. Scher notes regarding psychological testing in February 2000, that L.F. by the afternoon, “was
quite distraught . . . due to frustration associated with the testing, to the point where he was in tears.”

In his June 28, 1999 report, Dr. Davila sated that L.F. was “aremarkable compliant client; he
participated actively and eagerly in the treatment sessions, he attended our sessons regularly and
punctudly, he followed the advice provided, and worked on his own between trestment sessons
processing the main issues worked in our sessions. His commitment to his rehabilitation was evident and

there were no indications of symptom over-reporting or fabrication of symptoms.”

Dr. B. Sher, D.C,, of Rosedae Chiropractic & Physiotherapy Centre (*Rosedd€’), in hisord
testimony described L.F. as very compliant and enthusiagtic regarding treatment, often coming in every
day of the week. He stated that L.F. was very motivated to get better, that while some patients had to
be pushed, L.F., a the end of trestment, wasin on his own accord, that he was very motivated to do
whatever suggestions the clinic had and rardly missed a trestment.

| find L.F. to be aman of limited intellect (as documented, by amongst others, Dr. Sher and

Dr. Scherer) and limited employment options. | accept the opinions of Drs. Gelder, Scherer, Scher,
Kaplan, Lau and Salmon that L.F. has a pain disorder as aresult of a combination of physica and
emotiond factors. | accept that L.F. has endeavoured to rehabilitate himsdf, but that he is now
overwhelmed by this accident by factors beyond his control.
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| find the survelllance submitted essentidly consstent with alargely non-taxing lifestyle (1 note thet the
DAC summary assessment states the surveillance did not contribute to their overdl opinion). The
surveillance, epecialy that conducted during the disability period in question, shows L.F. walking,
gtting down, and generdly moving dowly. | note, in June 1999, the Applicant Sitting down and tying his
shoe laces, not by bending over, but rather by raisng hislegs up. July 2001 surveillance showsthe
Applicant attending for severa hours at High Park, accompanied by two other individuas. What is very
noticesble isthe relative lack of activity performed by this former competitive runner, who attended the
1988 Olympic trials and previoudy enjoyed a variety of sports. The video surveillance does not show
L.F. running, playing soccer, throwing a frisbee or engaging in any other even moderately demanding
physicd activity.

| accept the statements noted by Dr. Lau, in his November 22, 2000 report, that L.F. now has
extremely low self-esteem and has lost the motivation to do things. | found L.F. credible on the relevant
testimony regarding his IRB claim. | accept his evidence of being depressed, stressed, anxious,
frustrated and wishing to be done. | accept that his intimate relationship with his fiancée has been
affected, that some days he does not want to even be touched by her.

| further accept the evidence of Dr. Casses of the St. Joseph’s Hospital DAC of March 1998, that L.F.
had “sugtained avery risky injury to his cervica sping’” and was lucky that he only received a partid
didocation of his cervica spine without magjor damage to nerve roots or spinal cord. | further accept the
1997 orthopaedic opinion of Dr. T. Wilson, whom L.F. saw at the Insurer’ s request, that the Applicant
“will never have normd range of mation in his neck” and will dways have certain leve of
symptomatology. | accept the 1998 finding of Rehabilitation Network that L.F. was not able to aitend a
full day of assessment (which was consistent with the 2000 disability DAC assessment) and that his
“pain behaviours demondirated were consstent with the nature of [hig] injuries.”

| acoept that reasonable employment for which L.F. is suited is semi-skilled employment of
approximately 30 hours aweek (i.e. four-day full time shifts or five Sx-hour shifts), a or near
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minimum wage. | find that the dishwasher, recreetiond facility attendant, parking lot attendant and host
positions identified by the post 104-week DAC meet these requirements.

| am persuaded, on a baance of probabilities, based on the weight of al of the medica evidence and
my findings set out above, that L.F. has been unable and continues to be completely unable to maintain
continuing, competitive, productive employment (which encompasses close to full-time hours) for which
he is reasonably suited, due to his pain and other complaints resulting from this accident. Accordingly,

| find that L.F. continues to meet the post 104-week disability test and is entitled to payment of weekly
income replacement benefits a the agreed rate of $185 ongoing from January 24, 2000.

2. Attendant Care

@ the claim
L.F. clams attendant care benefits pursuant to section 16 of the Schedule. The latter provides, in part,
that an insurer shdl pay an insured person (who sustains an impairment as aresult of an accident) al
reasonable and necessary expenses incurred (by or on behdf of the insured) for services provided by

an aide or attendant as a result of the accident.

L.F. submits the following expenses for services provided by his parents and his fiancée:

S January 12 to March 30, 1997 @ $5,506.01 per month = $13,769.00
S April 1to August 30, 1997 @ $808.68 per month = 4,033.40
S August 30, 1997 to Dec. 18, 2000 @ $134.68 per month = 3,366.25

$21,168.65

L ess payments made 4,764.46

Net $16, 404.19
Plus continuing monthly expenses of $134.68 ongoing from December 19, 2000.
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It isclear that L.F. sustained an impairment (defined in section 2 of the Schedule as“aloss or
abnormadlity of a psychologicd, physologica or anatomical structure or function”) and thet his
impairment was sustained as aresult of the January 1, 1997 motor vehicle accident.

In dispute is whether the expenses claimed are reasonable and necessary. Further, there are questions
astowhat, if any, limits exist on the amount and duration of the benefit (and the effect, if any, of the
trangtional provisions of section 70 of the Schedule) and whether L.F. has“incurred” attendant care

EXPeNnses.

(b)  What are the implications of the transitional provisions of subsection

70(3) of the Schedule?

The pertinent portion of section 70 states:

(1) Despite anything esein this Regulation, if amotor vehicle liahility policy isin
effect on the day this Regulation comes into force, subsections (2) and (3) gpply until
the earlier of the following:

1. The firg expiry date under the motor vehicle liahility policy.

2. The date on which the mator vehicle ligbility policy is
terminated by the insurer or the insured.

(3) The sum of the medica, rehabilitation and attendant care benefits paid under the
motor vehicle liability policy for any one accident in respect of an insured person who
does not sustain a catastrophic impairment as aresult of the accident shall not exceed
$1,000,000, and the limits set out in clauses 19(1) (a) and (2) (a) do not apply.

The parties agree that L.F. fallswithin section 70. The parties disagree as to the effect of this provision.
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The Insurer submits that because this trangtiond provision spesks specificaly to monetary limits
and is slent regarding duration, the subsection 18(2) 104-week limit on attendant care benefits under
this Schedule stands.

The Applicant submits that section 70 can only be given arationa meaning by interpreting it asaso
setting aside the 104-week time period limit under subsection 18(2).

Subsection 19(2) of the present Schedul e states that the maximum attendant care benefit payable in
respect of an insured is $72,000 (except where the insured sustained a catastrophic impairment asa

result of the accident, which is not argued in this case).

| find that $72,000 is not arandomly sdlected number. Rather, it is the mathematica result of the
maximum period normally available for attendant care (twenty-four months under subsection 138(2),
i.e. 104 weeks or two years) multiplied by the maximum monthly amount for attendant care ($3,000
under paragraph 16(5)(a) for non-catastrophic impairment).

$3,000 was dso the maximum monthly amount available for attendant care under the preceding

1994 Schedul€? (excepting for more significant injuries as specified). There was, however, no time limit
on attendant care benefits available in the 1994 Schedule. Thereis no indication in the present
Schedule of any intent to liberalize the available monthly amount for attendant care.

If effect were to be given to both subsection 18(2) (the durationd limits) and paragraph 16(5)(a)
(the monetary maximums) of the present Schedul e, then the maximum amount available for attendant
care would remain a $72,000, despite the trangitional provision of section 70.

8The Satutory Accident Benefits Schedule — Accidents after December 31, 1993 and before November 1,
1996, Ontario Regulation 776/93, as amended by Ontario Regulations 635/94, 781/94, 463/96 and 304/98.
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| do not find this to be “a reasonable and just outcome.”® Nor is this result consistent with the

“generd presumption that changes to the wording of legidation are purposeful ."*°

Rather, | find that a*“just and reasonable outcome” is obtained only by interpreting subsection 70(3) of
the Schedul e regarding paragraph 19(2)(a) as continuing a $3,000 monthly maximum (now enshrined in
paragraph 16(5)(a) of the Schedule) and thus consequentidly setting aside the subsection 18(2)
durationd limit and continuing the indefinite availability of attendant care benefits.

Succinctly, | find that there is no limit on the duration of available attendant care in cases where
section 70 gpplies. | find that section 70 does not disturb the monthly limit of $3,000 available for

attendant care.

(©) “Incurred”

The parties agreed that the Ontario Court of Appeal decisionin Monachino and Liberty Mutual Fire
Insurance Company et al. [2000] 47 O.R. (3d) 483 (involving a claim for caregiver benefits
under the 1990 Schedule!t) was decided under earlier and different legidation and does not apply.

%Director’s Del egate Draper in Tustin v. C.G. citing the Court of Appeal in Bapoo v. Co-Operators General
Insurance Co. (1997), 36 O.R. (3d) 616:

The interpretation of a statutory provision should not only comply with the legislative text and
promote the legislative purpose, it should produce a reasonable and just outcome. . . . Avoiding
unjust or unacceptable results is an essential part of the court’ s task in interpreting statutory
language. (p.624)

Opirector's Del egate Naylor in State Farm Mutual Automobile Insurance Company and Kristensen (FSCO
P99-00051, July 6, 2000) citing Dreidger, p. 451.

llThe Satutory Accident Benefits Schedule — Accidents On or Between June 22, 1990 and December 31,
1993, Regulation 672 of R.R.O. 1990, as amended by Ontario Regulations 660/93 and 779/93.
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Finlayson JA. (spesking for the mgority) had held that “[c]aregiving services by members of aloving
family are not an expense or cogt in the contemplation of this statutory framework.” The Insurer very
farly referred to subsection 2(7) of the Schedule which satesthat “an aide or attendant . . . includesa
family member or friend who acts as the person’s aide or attendant, even if the family member or friend

does not possess any specid qudifications.”

State Farm, however, submitted that “[t]here are severa decisions which stand for the proposition that
for an expense to be ‘incurred’ it must have been paid for or there must be a promise to pay for it or
there must otherwise be some legal obligation to pay the expense.”*? State Farm submits that the
evidence in this case is that no attendant care expenses have actualy been incurred. Care was provided
by L.F.’s parents and his fiancée. However, both the Applicant’s mother and his fiancée tetified that
they were never told by L.F. that they would be paid any monies for the care services they performed.
L.F. has, in fact, recaived $4,495.10 from State Farm for attendant care (Exhibit 11, Document
“kkkkkkkk™).

In Lombardi, (supra) which dedlt, in part, with attendant care benefits under this Schedule,
Arbitrator Sampliner held that:

The insured or another person acting for them must elther have paid money or incurred
adebt to reimburse the services.*® | agree with the case law that these
sections are clearly intended as indemnity coverage for actua expensesincurred.*

12 ombardi and State Farm Mutual Automobile Insurance Company (FSCO A99-000957, April 11, 2001),
Horne and CIBC Insurance (FSCO A00-000291, December 20, 1991), Jelisic and Guarantee Company of North
America (FSCO A98-000029, April 8, 1999), Morelli and Zurich Insurance Company (FSCO A97-001997, January 14,
2000).

13The Concise Oxford Dictionary (Oxford University Press, 8" ed. 1992) p. 411, 599 [footnote in original]

4 3dlisic and Guarantee Company of North America (FSCO A98-000029, April 8, 1999) [footnote in original]
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The Insurer noted that the Applicant’s mother testified that neither she nor her husband had received
one penny for the services which they provided their son. The Applicant’ s fiancée testified that she
provided her services voluntarily, that L.F. never promised her any payment, nor was she ever told that

she would be paid anything.

Director’ s Delegate Draper, in Moons and Co-operators General Insurance Company (FSCO
PO0-00033, May 28, 2001), consdered, without explicitly adopting, the following definition of
“expensg’ from Black’s Law Dictionary (6™ Edition):

That which is expended, laid out or consumed. An outlay: charge: cost: price.
The expenditure of money, time, |abor, resources, and thought. That whichis
expended in order to secure benefit or bring about a result.

The Applicant submitsthat it isa"reasonable and arationd congtruction” of section 16 that the
requirement that the insurer pay for “dl reasonable and necessary expenses incurred” for services
provided by an aide or an attendant includes “where there has been an expenditure of ‘time, [abour,
resources and thought” by the Applicant’ s family for his attendant care needs resulting from this

accident.

The Ontario Court (Generd Divison) dedlt with the interpretation of the word “incurred” in Smith
(Committee of) v. Wawanesa Mutual Insurance Company, 42 O.R. (3d) 441. Mr. Justice
Campbell concluded that:

. aninsured, to incur an expenditure within four years within the meaning of the
gtandard palicy, need not actudly receive the items or services or spend the money or
become legdly obliged to do so. It is sufficient if the reasonable necessity of the service
or item and the amount of the expenditure are determined with certainty before the end
of four years. It is a question of fact in each case, whether the requisite degree of
certainty has been established.
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This decison was followed by Arbitrator Wilson in Sargratt and Zurich Insurance Company
(FSCO A99-000521, October 4, 2001). | note that the Ontario Court of Appedl, in Hope v.
Canadian General Insurance [2002] O.J. No. 1643 subsequently disagreed with the result in Smith
asto the duration of the benefit period, without “ commenting on the merits of the analyss”

| find that section 16 recognizes that, dthough attendant care benefits are payable to the insured person,
the latter is or will be merely a conduit to the person ultimately entitled to this benefit, namely, the aide
or attendant. In this case, | am persuaded that L.F.’s parents and his fiancée are entitled to whatever

attendant care benefits are owing regarding their services.

As arbitrators, we, in part, under section 279 of the Insurance Act R.S.O. 1990, c.1.8, are charged to
determine “entitlement” to statutory accident benefits.

Entitlement can arise in different forms. Entitlement can arise by reason of one' s status. A paragraph
25(2)(1) desth benefit is payable to a spouse without monetary prerequisites.

Entitlement can arise by reason of one's condition. Non-earner benefits are payable to those who

sugtain arequiste leve of disability without the prerequisite of having sustained a monetary loss.

Entitlement can arise by reason of one's need for goods and services. Such services include attendant
care services under section 16. Payable are “expenses incurred by or on behdf of the insured person,”
aslong asthey are “reasonable and necessary.” | am persuaded that L.F. sustained a need for
attendant care benefits following this January 1, 1997 accident as aresult thereof, having sustained a
cervicd didocation of his cervica spinein addition to other injuries.
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| accept the Applicant’s evidence that when he was released from hospital on January 12, 1997,
rather than return to live with his sster, he moved in with his mother (who had been anurse) and father
who could, and who did, take care of him, and that he subsequently received care from his fiancée.

| accept, as set out below, that there were reasonable expenditures of time and labour for attendant
care, and that these are incurred expenses which the care providers earned and to which they are

utimately entitled.

| further rely on section 39 of the Schedule which states, in part, thet if an insurer determines that

an insured is not entitled to an attendant care benefit, it shal require a DAC assessment within

14 days after receiving the application, and pending receipt of the DAC report, shall pay the attendant
care benefit. The DAC determination is binding, subject to an adjudicator’ s order. Section 39 (and
section 43, as set out below at page 56) create entitlement rights to insured persons regarding
continuing atendant care benefits. They provide a the disposd of an insured an immediae interim
monetary benefit where aneutral examiner has determined the need for attendant care, so that insureds,
whilein pain and disability following an accident, do not have to scramble for assstance, relying
essentidly on the voluntary kindness of family and friends.

State Farm did not comply with these provisons. It denied the Applicant an opportunity to have his
entitlement appropriately assessed by a DAC. Nor did it pay, in full or in atimely manner, the attendant
care assessed as required in November 1998 by Ms. R. Lai, its own expert retained for an insurer’s
medica examination for that very purpose. Its eventud payment of limited attendant benefitsin
February 2000 implicitly, however, supports my conclusion of L.F.’s entitlement to reasonable and
necessary attendant care benefits.

L.F.’smother and his fiancée both tetified as to the extensive assistance that they provided the
Applicant after this accident. The question is, what expenses are reasonable and necessary.
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(d) “Reasonable and Necessary”

By letter dated December 29, 1998, L.F. wrote to State Farm detailing his attendant care claim. L.F.
divided his claim between three periods, namely, January 12, 1997 (his hospita discharge) to March
30, 1997 (his move to Thunder Bay); April 1 to August 30, 1997 (his Thunder Bay residency); and
from August 31, 1997 (his Toronto residency).

(1) January 12 to March 30, 1997

In his December 1998 |etter, L.F. claimed 84 hours per week of atendant care provided by his father
for thisinitid two-and-a-half month period. However, in his ora testimony, L.F. stated

that the assistance was provided by both of his parents.

In respect of thisinitia period, L.F. filed areport of Ms. E. Poon, an occupationd thergpist with
Rehabilitation Network, based on her November 27, 1998 assessment. Ms. Poon opined that L.F.
required 168 hours (24 hours per day or 722.4 hours per month, for amonthly total of $5,506.01) of
grictly attendant care per week (double that which L.F. himsdalf was seeking at roughly the same time).
Three quarters of the attendant care supported by Ms. Poon addressed L.F.’s mobility needs. Ms.
Poon felt that L.F. required 24-hour attendant care asit was unsafe for him to ambulate or transfer
independently, including on and off his bed. The Applicant’s mother tedtified that she did not fed it was
safe for her son to get up on his own. She further stated that either she or her husband would be with
their son dmost dl of the time he was on his feet.

The Insurer relies on the January 19, 2000 report of Ms. Lai, an occupationd therapist with Choice
Rehabilitation Services, regarding this same January to April 1997 period. Ms. La consdered that
66.93 hours per month of atendant care was warranted for this period. The main difference between
the reportsisthat Ms. Poon felt that 129.3 hours per week was required to assist L.F.’s mobility,
whereas Ms. La was of the view that about half an hour per week was sufficient.
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Hence, the question for thisfirst period islargely whether or not it was reasonable and necessary for the
Insurer to pay for afull-time aide or attendant to be essentidly on stand by whenever L.F. needed to
leave his bed.

| am not persuaded that this was reasonable or necessary. Ms. Poon did her assessment more than a
year and a half after the period claimed. She agppears to have rdlied entirely on the recollection of the
Applicant and hisfiancée. Ms. Poon provides no independent medica support for her assertion that
“[glince [L.F.] was unsafe to ambulate/transfer independently, [L.F.] required 24 hour attendant care.”

Conversdly, thereisaMarch 20, 1997 contemporaneous consultation note from L.F. s treating
neurosurgeon, Dr. E.G. Duncan, which states that “[t]here are no restrictions on activities at thistime.”
In his prior discharge note, dictated January 11, 1997, Dr. Duncan does state that L.F. should wear an
Aspen Collar when out of bed; he does not note any assistance that the Applicant might require while
out of bed.

In a subsequent letter to State Farm, dated March 11, 1999, Dr. Duncan states that while certainly in
the first one to two months following discharge from hospital it may have been gppropriate for L.F. to
have received assstance, given that L.F. had amild neurologic deficit and that his recovery was
uncomplicated, the 84 hours per week claimed for attendant care was excessive. Dr. Duncan does,
however, qudify his opinion by noting thet while he provided acute surgica trestment for the Applicant,
his training and expertise did not qudify him to comment on the specifics of L.F.’s attendant care clam
and in particular the associated codsts.

L.F. attended fifteen physotherapy sessons at the Memorid Hospitd in Bowmanville,

Ontario, between January 28 and February 27, 1997 (that is, during the period in question). Ms. L.
Faulkner, RPT, notesin aMay 5, 1997 note to the Insurer that initialy L.F. had awalking tolerance of
15-20 minutes which progressed, by discharge, to up to 45 minutes. Thereis no notation of the need
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for someoneto beby L.F.’ssdea dl times. | do not find this consstent with a reasonable and

necessary need for round-the-clock attendant care.

L.F. falled to point to anything in the boxes of documentation filed that contemporaneoudy confirmsthe
reasonable and necessary need for 24-hour care. A later family doctor, Dr. Chaudri, states at page
eleven of his December 5, 2000 report that $5,500 per month of home care assistance was reasonable
and necessary for the firgt three months, given the nature of hisinjuriesincluding surgicd fusion of his
C-4 fractures. Dr. Chaudri, however, gives no explanation as to what particular services were

reasonable and necessary, nor does he comment on the need for 24-hour attendant care.

Accordingly, | accept the evidence of Ms. Lai that 66.93 hours (or $744.18) per month of attendant
care was warranted for the period January 12 to March 30, 1997.

(i) April 1 to August 30, 1997

In his December 29, 1998 letter, L.F. claimed 49 hours per week (seven hours per day) for attendant
care for this period. Ms. Poon was of the view, based on her retrospective November 27, 1998
assessment, that L.F. required 18.53 hours of attendant care per week (79.69 hours or $806.86 per
month).

Ms. La estimated L.F.’s attendant care needs for the period April to October 1997 at 3.15 hours per
week (or 13.54 hours per month, amounting to $147.92 per month). The main difference between the
opinions of Ms. La and Ms. Poon is that the latter assigns some 45 hours per month for medls, laundry
and housekeeping, while the latter assigns less than two hours.

During this period, L.F. was under the care of Dr. L.E. Gillett in Thunder Bay (where he was residing
with hisfiancée). In adisability certificate date samped June 26, 1997, Dr. Gillett did indicate that L.F.
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suffered from an impairment that substantidly prevented him from performing his pre-accident
housekeeping and/or home maintenance activities, but failed to detail same or provide the basis for this
opinion. No other contemporaneous expert opinion was provided. No contemporaneous records of

assistance were provided.

| am persuaded as to the reasonableness of Ms. Lai’s $147.92 monthly assessment. | am not

persuaded that the additiona hours sought by the Applicant were reasonable or necessary.

(i) ongoing from August 31, 1997

In his letter to State Farm of December 29, 1998, L.F. clamed 28 hours per week (four hours per
day) of what he termed atendant care being provided by his fiancée, detailed as assistance being
provided for cooking, doing dishes, laundry, dusting, grocery shopping, banking and asssting with
medications when in pain.

The Applicant’s expert, Ms. Poon, however, stated in her February 26, 1999 home assessment
regarding the post August 31, 1997 period, that L.F. wasliving in a one-bedroom basement apartment
with his fiancée, that he had resumed sweeping, dusting within reach and dishwashing, but that his
performance was limited to short durations. She stated that L.F. was currently independent in all
persond care activities, but that he required seventeen hours aweek assistance in medl preparation and
cleaning.

In her November 23, 1998 Assessment of Attendant Care Needs, Ms. Lai opined that L.F. required

only $134.68 (approximately eleven hours) of attendant care per month, largely in the area of the
Applicant’s fiancée providing ten minutes of massage per day and intermittent assstance.
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Dr. W.O. Geider isa Professor Emeritus of Physical Medicine and Rehabilitation at the

University of Toronto. He was retained as an expert by the Applicant. His January 11, 2000

report indicates that he had read “dl this documentation” and interviewed L.F. for dmost four hours.
On page 22 of his 24-page report he states. “1 do not believe any attendant careis presently
necessary.” Based on the opinions of the Applicant’s own expert, | am not persuaded thet L.F. is
entitled to attendant care benefits after January 11, 2000.

| further note the contemporaneous comments of Dr. R. McLachlan, neurologist, and Dr. Wilson in
October 1997, that L.F. could cook and do housawork, but could not lift (specificdly heavy items)
without marked discomfort. | also note the comments of Dr. Cassesin March 1998 that L.F. was able
to do dishes and vacuum, but with increasing pain, and Ms. J. Gilbert that L.F. was spending three to
four hours aweek doing household chores such as dishes, cleaning the bathroom, dusting, making the
bed and generd tidying. | aso note the Applicant’s evidence that as a result of the treatment provided
by Rosedale, he was able, in 1999, to do the dishes more, make the bed, sweep the floor, dust and
bascdly try to keep his place clean.

Further, given L.F.’s more modest living arrangements and that the tasks encompassed under Form 1
(s st out in subsection 16(4) of the Schedule) differ from those of competitive employment in that
they dlow far grester flexibility in terms of timing, pacing and effort extended, | am not persuaded that
the hours of attendant care advanced by Ms. Poon are reasonable or necessary.

| am persuaded that L.F. is entitled to Ms. La’ s recommendations, namely $134.68, for the period
August 31, 1997 to January 11, 2000 (the date of Dr. Geider’ s report).
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3. Medical Benefits

Section 14 of the Schedule entitles an insured to payment of “al reasonable and necessary expenses
incurred by or on behdf of the insured person as aresult of the accident,” falling within specified
medica categories. L.F. clams payment of the following expenses.

(@  $9,737.65 for treatment provided by Rosedale Chiropractic &
Physiotherapy Centre

The parties agree the account of Roseddeis:

Active rehabilitation/physiotherapy $5,678.00
chiropractic care 1,319.65
massage therapy 2,660.00
behaviourd therapy 80.00
$9,737.65 *

L.F. first attended at Rosedale on November 30, 1998. Dr. A. Kachooie, atreating specidist in
Physicd Medicine and Rehabilitation, had recommended in a September 9, 1998 consultation note to
Dr. Chaudri, amongst other things, that L.F.’s rehabilitation program now include active physotherapy,
massage therapy, myofascid release, physica restoration and conditioning exercises, followed by a

work-hardening program.

15Exhibit 24, Tab 2, isan August 1, 2001 letter from Rosedale listing the outstanding accounts as:

rehabilitation $9,673.53
chiropractic care 2,247.66
massage 4,531.53
behavioural therapy 136.35

$16,589.07

The difference in the accounts appears to be interest charged under section 46 of the Schedule. | do not see the
basis of aclinic’sright to such interest, subject to the possible exception of adirect billing arrangement under
subsection 44(2). The Schedule constitutes a contractual agreement between the insurer and the insured. Benefits
under the Schedule are payable under subsection 44(1) to the person entitled to the benefit. Medical benefits under
section 14 are payable to the insured person. | see no reason why interest on such benefits would be otherwise
payable. Any interest owed by an insured to a clinic must, one would think, be pursuant to a separate agreement
between the clinic and the insured. The rationale for thisis that the significant interest component under the
Schedule exists to encourage the swift provision of payable benefits, and hence insurable treatment, to insureds.
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Dr. B. Sher isachiropractor and the manager of Rosedde. He testified that the god of the Rosedde
treatment program was to return L.F. as much as possible to his pre-accident normal function. He
dated that trestment beginsinitidly with passive tresetment (e.g. ultrasound and massage) together with
active rehabilitation. The focus isto move away from passive to active care. The active program usudly
lasts twelve weeks, after which one moves to work hardening, if indicated, and then, if necessary, to

supportive care.

Rosedd € sfirgt treatment plan is dated December 11, 1998. Dr. Sher is noted in the plan asthe
“regulated hedlth professona.” Six weeks of treatment is proposed, consisting of eighteen sessions for
each of spina manipulation therapy, massage thergpy and progressive active rehabilitation as wel as Sx
sessions of behavioura thergpy. Thetota cost is estimated at $4,370. The plan states that at the end of
the treatment, areturn to activities of normd lifeis anticipated. The trestment plan is marked received
by State Farm December 30, 1998.

This treatment plan was refused by State Farm by letter dated January 6, 1999. The reason for the
refusal issmply given as being based on the reports of Drs. Ford and Hershberg, without any further
explanation. Dr. Ford, an orthopaedic surgeon, had seen L.F. on November 18, 1998, (i.e. before the
date of Rosedal€e sfirgt treatment plan). Not surprisingly then, there is no mention of Rosedd€e' s
treatment plan in Dr. Ford’'s November 30, 1998 report. Dr. Ford, however, did opine that there was
no requirement for any further forma treatment. Dr. Hershberg is a psychiatrist. His December 8, 1998
does not mention the Rosedd e treatment plan.

The refusal |etter states that the Schedule requires L.F. to be assessed by a DAC. It further States that

if L.F. wishesto be assessed, heisto sign aconsent to disclosure form. The refusdl is evidently sent by
State Farm to Rosedale by fax on January 13, 1999.
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The State Farm letter of January 6, 1999 does not comply with sections 38 and 43 of the Schedule.
The former required State Farm to conduct a DAC, the latter required the insurer to notify the DAC
within 15 days. The DAC is not required only if within seven days of receiving notice of the DAC

assessment, the insured gives written notice that the claim is not being pursued.

In the interim, Roseda€' s second treatment plan, dated January 13, 1999, was received by the Insurer
on January 21, 1999. This plan proposed an additional six weeks of spind manipulation therapy,
massage therapy and progressive active rehabilitation, at a cogt of afurther $3,690. Again, an
anticipated return to normal lifeisindicated for L.F. a the end of the treetment plan. Thereisno
indication in this second plan asto why the first plan did not meet its god or why this plan would

succeed where the preceding plan evidently did not.

By letter dated January 25, 1999, L.F. indicated that he wished to attend a DAC within fifteen days of
hisletter. By letter to L.F.’s counsdl dated January 29, 1999, State Farm Stated that it would arrange
for amedica/rehabilitation DAC. State Farm’ sinternd notes, however, indicate thet it was only on
February 9, 1999 that an employee was requested to locate the medical/rehabilitation DAC nearest to
L.F. By letter dated February 3, 1999, L.F.’s counsel forwarded the executed consent to disclosure

form to State Farm.

Rosedal e subsequently prepared a third trestment plan, dated March 1, 1999, which recommended a
further four weeks of soind manipulation thergpy, massage therapy and progressive active
rehabilitation. The cot is not specified. Again, an anticipated return to normd lifeisindicated for L.F.
a the end of the trestment plan. Again, there is no indication in this plan why the prior plans did not
mest their goas or why this plan would succeed. A very brief accompanying letter, however, from
Roseddle indicates merdly that L.F. “has improved, however till needs care.”
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The third treatment plan was received by State Farm on March 5, 1999. State Farm refused the plan
by letter dated March 11, 1999. In separate correspondence, State Farm indicated that it was having
difficulties setting up a DAC assessment as the centre previoudy requested had a conflict of interest.

Rosedd e submitted a fourth treatment plan, dated April 5, 1999. It recommended $860 in further
spina manipulation therapy, massage thergpy and progressive active rehabilitation (four sessions of
each). A return to normd lifeis again anticipated for L.F. at the end of the trestment plan. Y et, again,
thereis no indication why the prior plans did not meet their gods or why this plan would succeed where

its predecessors did not.

By letter dated May 26, 1999, State Farm wrote Roseda e indicating that the DAC assessors

had found its trestment plan neither reasonable or necessary. It appearsthat & most, only part of the
DAC reports were sent to Rosedale. Subsection 43(4) of the Schedule requires that the person or
persons who conducted the assessments shdl provide a copy of the report (not just parts) to the
insurer, the insured person and the insured person’s health practitioner.

The medica/rehabilitation DAC was performed by five medica practitioners associated with the
West Park Hospital, over athree-day period in April 1999. The covering letter to State Farm is dated
May 3, 1999.

Chris Stadnik, a registered massage therapist, statesin his DAC report dated April 1, 1999 that based
on the findings of the dlinica assessment, further massage therapy was not believed to be reasonable
or necessary. There is no comment on past trestment at Roseda e other than the remark of L.F. (whom
she found to be very cooperative) that “the massage therapy treatments helped a greet dedl and he fedls
most benefit from the chiropractic and massage thergpy.” There is no indication in the report asto
which specific findings the practitioner is relying on or how those findings lead to the opinion expressed.
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Dr. P. Sdituro, D.C. was of the view, in his April 1, 1999 DAC report, that dl “forma passive forms of
treatment, including chiropractic, physotherapy and massage treatment, should be discontinued. Formal
active rehabilitation should aso be discontinued.” This appears to be based on Dr. Sdlituro’s opinion
that L.F. *has achieved maximum therapeutic benefit with the various interventions.” Dr. Sdlituro does
not indicate how he came to this conclusion, nor does he provide an opinion on whether the prior

treatment provided by Rosedale was reasonable or necessary.

. Oliver, physiotherapi<t, provided a DAC report dated April 7, 1999, which states that based on the
“present physica examination, the treetment outlined in the Treatment Plansis not reasonable as aresult
of the injuries sustained in the accident.” The findings include 80% flexion and rotation of the cervica
spine and flexion and rotation “less than norma but functiond.” Thereis no indication of what functiona
means or why the author feds that 80% cervicd flexion and rotation (or the various other findings)
trandate to the treatment plans being not reasonable. It is aso uncertain asto why the practitioner only
refersto the March 1, 1999 treatment plan and not to the prior two plans.

Dr. Oshidari isaphysatrist. He provided a sixteen-page DAC report dated April 7, 1999. Ten pages
of the report lists 206 documents he says he reviewed before seeing L.F. Three pagesded with L.F.'s
post-accident history (which curioudy contains no mention of Rosedde). Thereisapageof L.F.’s
current complaints and a page for physical examination (noting that L.F. was “avery cooperative
gentleman,” not in acute distress, no pain behaviours, cervica range of motion was reduced between
10 and 40%).

Dr. Oshidari’ s opinion, however, is given in one paragraph. He opined that he did not believe that “ any
further physicd intervention [of massage, chiropractic, acupuncture, physiotherapy, aswell as
kinesology] is going to change the chronic discomfort and pain that he experiences in the neck,

upper and low back area.” This appears to be based on L.F. having had a prolonged course of
treatment, without any long-term benefit. Thisis contrary to what L.F. noted to Mr. Stadnik above and
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Dr. Situro’'s comment that L.F. reported an overdl improvement of gpproximately 60 percent.
InaMay 1999 summary, Dr. Oshidari’ s opinion is expanded upon:

[L.F. 5] prolonged course of trestment has yielded no long term benefit and, &t this
date, any further physica intervention is not going to change his chronic discomfort and
pain. Therefore the Treatment Plan recommending spind manipulative thergpy, massage
therapy and progressive active rehabilitation are no longer reasonable and necessary.
[emphasis added]

The find DAC assessment dedlt with vocationa options.

| found the DAC assessments of little assstance in trying to determine the reasonableness and
necessity of the Rosedd e treetment. Nor were the insurer medicd examinations of Drs. Ford and

Hershberg of assstance.

Dr. Sher was of little assistance in establishing the reasonableness and necessity of the trestment
provided by his clinic. While he stated in chief that the overal god of the programisto return L.F.

as much as possible to where he was prior to the accident, Dr. Sher was able to provide little
documentation from the 235 pages of notes and records from hisfile to indicate what the weekly goals
of treetment were or whether those goals were being met. Nor, other than one lifting measurement,

was Dr. Sher able to point to any objective measurement of improvement.

The last date of treatment at Rosedale appears to have been June 2, 1999.

L.F. testified that the treatment that he received at Rosedd e lessened his pain and tiffness, helped him
relax and increased the number of hours he dept. He was able to Sit, stand and do tasks (such as
dishes, sweeping, dusting, cleaning) with less pain. He testified that he was taking less medication
(which was causing, in part, drowsiness, nausea, congtipation and diarrheg). He felt better emotionally
and less stressed. He testified that when the therapy stopped, he felt more depressed, his deep was

worse and he was in more pain which led to greater frudtration.
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Dr. Chaudri, L.F.’sfamily doctor, indicates, however, in his January 26, 2000 report, that as of
February 5, 1999, it was clear that L.F. was not getting better, complaining of amongst other things,
neck pain, depresson and increased fatigue. Thereis no note of any change on March 24 and April 8,
1999. On April 12, 1999, Dr. Chaudri statesthat L.F. was worse. The next visit is August 26, 1999,
well after the Rosedd e treatment had ended. Depression is less but headaches are noted to be

increasing and his neck is somewhat worse.

Dr. Davilanoted, however, in March 1999 a sgnificant improvement in his symptoms of depression
from October 1998 based on the self-reporting Beck Depression Inventory.

Gonthier J., speeking for the mgority in the Supreme Court of Canada decisionin Smith v.
Co-operators General Insurance Co. [2002] S.C.J. No. 34, regarding limitation periods under
the preceding schedule, Sated that:

Thereis no dispute that one of the main objectives of insurance law is consumer
protection, particularly in the fild of automobile and home insurance.

Gonthier J. gpplied this generd principle in coming to the concluson that arefusa of a benefit must:

in sraightforward and clear language [be] directed towards an unsophigticated person.

Arbitrator Muir has indicated in the recent decison of Do and Allstate Insurance Company of

Canada (FSCO A01-000200, February 18, 2002):

It isnot areason for arefusad of abenefit to merely recite the language of the Schedule.
The Insurer is dso required to eaborate on the reason for its view that the treatment is
not reasonable or necessary.
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A fundamental purpose of the DAC system isto alow a quick independent opinion as to the merits of a
proposed treatment plan so that an insured can make an educated choice whether to proceed with
recommended treatment. It does an insured little good to reed, after the fact, why the treatment was not
reasonable or necessary. In this case, there was a considerable ddlay in L.F.’s DAC assessment. The
longest delays were in arranging the DAC (January 29" to March 11") and sending the DAC reports
(April 19" to, a the earliest, May 26™ ). Treatment ended shortly theresfter.

Thisisafirg-party clam. It can seldom be reasonable to give a blanket refusd to any and dl future
medica trestment. Nor is it reasonable to tell an gpplicant, who has been attending treatment for more
than haf ayear (and when the insurer has also been in receipt of theinitia trestment plan for more than
haf ayear), only at the end of the trestment that it was unreasonable. The rights of examinations given
to insurers contemplate equaly, certain responsibilities. The very existence of DACs redricts the

discretion of an insurer.

Therefore, the threshold of requisite reasonableness and necessity should reflect, if gpplicable, that an
applicant has, in effect, been denied the benefit of what is intended to be atimely independent medical
opinion. While an objective standard remains in such cases, a ggnificant factor must be whether the
treatment was reasonable from the perspective of what the applicant knew or ought to have known
during the course of the treatment.

L.F. went to Rosedd e seeking assistance to relieve his accident-related symptoms. His treating
specidigt, Dr. Kachooie, recommended such treatment in correspondence with L.F.’s family doctor,
Dr. Chaudri. The trestment provider, Rosedade, recommended continuing treatment. | find that it was
reasonable for L.F. to commence and pursue trestment at Rosedale. | do not find that it was reasonable
for L.F. to postpone treatment for months until the DAC assessment was arranged, this system being
predicated on quick independent assessments, specificaly so as not to delay an insured's access to
treatment.
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| dso find that it was necessary for L.F. to pursue such trestment. Section 55 of the Schedule requires
an insured person who is entitled to weekly benefits to obtain such trestment and participate in such
rehabilitation asis reasonable, available and necessary to permit the insured to engage in the applicable
tasks and shorten the period during which the benefit is payable. This, as | understand it, was the whole
intent of the treetment provided by Rosedde.

Upon receipt of the DAC reports, L.F. had some information indicating that the trestment was no
longer reasonable or necessary, neither Dr. Ford nor Dr. Hershberg having addressed the Rosedale
treatment plan. The DAC reports pointed out concerns that it was reasonable for L.F. and Roseddeto
address, i.e. what were the specific incrementd goa's and were those god's being met.

| cannot, however, discern when L.F. received the DAC reports. The DAC summary report is dated
May 3, 1999. State Farm, however, sent portions to Rosedale on May 26, 1999, leaving the
impression in the letter that they only recently received the report. Dr. Oshidari’ s 16-page typed single
spaced report is dated the same date as the assessment date. Curioudly, so are those of Dr. Sdlituro,
C. Stadnik and 1. Oliver. | am persuaded that one or more of the authors back dated their report.
Therefore, it seems more likely that the DAC reports came to the attention of L.F. and/or Rosedde
more or less the same time as they appear to have come to the attention of State Farm, that is on or

about May 26, 1999 which is close to the end of the treatment.

The contemporaneous medica notes are mixed as to whether the Rosedale trestment was asssting,
overdl, the Applicant’s condition. | think, however, that the Applicant is to be credited for pursuing
treatment, on the basis of the medica advice he was receiving, even though, perhapson at least a
periodic short-term bagis, his symptoms may not have improved and may, in fact, on occasion have
worsened. | think, however, based on the DAC reports, that it was reasonable, after May 26, 1999,
to wind down the treatment. Treatment at Rosedale ended June 2, 1999. Accordingly, the account of
$9,737.65 is alowed.
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(b) abeach ball

In his consultation note to Dr. Chaudri, dated February 18, 1999, Dr. Kachooie advised L.F. to
“perform daily Beach Ball exercises.” Thereis no explanation as to what these exercises were or why
they required a $35 beach ball. Roseda € s contemporaneous notes refer to exercises being performed
involving alarge “therabdl.” | received no evidence as to why the purchase of a Beach Bal was dso

reasonable and necessary. The clam is not allowed.

(©) assistive devices recommended by Ms. E. Poon

In her February 1999 Home Assessment, Ms. Poon, the occupationa therapist, recommended the
following assdtive devicesto “fadilitate [L.F.' g involvement in his activities of dally living:”

A queen size mattress $490
abook holder 35
alight weight vacuum cleaner 120
alaundry cart 40
a step stool 10
atelescopic duster 12
along handled bathtub scrub 12
along handled dustpan 12
apal with awringer 15
a high back support cushion 85

$781

Ms. Poon stated that L.F. required a new mattress because he did not have an appropriate one of his
own and was borrowing afriend’s. Ms. Poon does not indicate why the existing mattress was
inappropriate. | am not persuaded that a new mattress is reasonable, necessary or required as aresult
of this accident.
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| am not persuaded that the remaining items (other than the a high back support cushion) are goods or
services of amedical nature, as required by paragraph 14(2)(h). Ms. Poon stated that L.F. expressed
difficulties with sustained neck flexion when reading due to pain. He was using a neck roll and hot water
bottle for his neck. | find the high back support cushion to be a reasonable and necessary good of a

medical nature, required as aresult of this accident and alow $85 for same.

4. Rehabilitation Expenses

€)) a TENS unit

L.F. claims, pursuant to section 15 of the Schedule, $500 for the cost of a TENS machine.

Section 15 dlows for payment to insureds for reasonable and necessary measures taken by an insured
person to diminate the effects of any disability resulting from the impairment or to facilitate the insured's
reintegration into his or her family, the rest of society and the labour market.

Dr. Chaudri, in his December 5, 2000 report, supported a TENS unit as being reasonable, as were the
leads and electrodes. For reasons set out above, | would not accept Dr. Chaudri’ s opinion on its own.
Early in histestimony, L.F. tedtified that the TENS machine helped relax the muscles on his shoulders
and back, and helped him to concentrate better. Later, however, his testimony was more equivoca.

Ms. C. Bierbrier, an occupationd therapist, in her July 15, 2000 report, costs a TENS unit purchased
in the year 2000 at $488.85. She Sates its purpose as reducing pain and muscle tension. Dr. Geider, in
his December 1, 2000 report, states that the TENS unit combined with massage was somewhat good
in reducing discomfort, although not as effective as massage and an anagesic, called Endocote,
together. Given, in part, the difficulties in getting funding for ongoing moddities, | am persuaded that the

TENS unit is warranted as a reasonable and necessary endeavour to reduce pain, and allow same.
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(b)  psychological treatment provided by Dr. R. Davila & Associates

In his treetment plan dated April 30, 1999, Dr. Davilarecommended four to six individua counselling
sessons a $180 an hour for L.F., to assist him to cope with his pain. The estimated cog, therefore,
was $740 to $1,080. This followed a course of treatment which had commenced on October 1, 1998.
In writing to State Farm on April 30, 1999, Dr. Davilaindicated that L.F. had participated actively and
had responded well to trestment, that his anxiety and depression had been reduced and he appeared to
have devel oped more adaptive coping strategies with his pain condition. Dr. Davilaindicated that he
had started termination strategies, but considered it necessary to extend treatment for four to Sx more
sessions to consolidate gains, and then re-eva uate the need for further psychologicd treatment.

In his report ayear later, Dr. Davilaindicated that State Farm advised that L.F. wasto be

scheduled for a DAC assessment. Dr. Davilaindicated that he had never received a copy of the
assessment and it was his understanding that such an assessment was never held. | am persuaded that
Dr. Davila s limited follow-up endeavours to wind up treatment and consolidate gains that had been

made were reasonable and necessary, and | alow this account.

5. Cost of Examinations

L.F. clamsanumber of medica reports as section 24 expenses. Section 24 requires an insurer to pay
for expenses which:

S aeincurred by or on behdf of the insured person;
S areincurred for the purpose of the Schedule in obtaining and attending an examination or
assessment or in obtaining a certificate, report or treatment plan; and,

S arereasonable
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The following specific items are in dispute:

@ report of Dr. Butler dated December 8, 1998

L.F.’sfamily doctor, Dr. Chaudri referred him to Dr. Butler. Dr. Butler’s brief December 8, 1998
report muses about possible community college studies as a rehabilitation option for L.F. The report
does not mention, amongst other things, that L.F. did not complete grade eleven. Nor does the report
consder findings smilar to those of Rehabilitation Network’ s vocationa assessment of the same month
which assessed L.F.’ s academic abilities at approximatey grade nine reading, grade six spelling and
grade five arithmetic, which would not (in their view) meet the entry requirements of most post-

secondary training programs.

| find that Dr. Butler’s $100 report barely meets the section 24 criteria noted above. Congidering that
limited reflection would seem to have gone into this report, | alow $25 for its preparation.

(b)  reports of Dr. Lau in the amount of $1,489

Asnoted, Dr. Lau isapsychologist. L.F. wasreferred to Dr. Lau (apparently by his counsd) for the
express purpose of identifying his aptitudes, abilities and transferable skills and determining suitable
employment opportunities. In his December 1998 report, Dr. Lau opined on suitable employment
dternatives as wdl as trestment recommendations. This report isincluded, asfar as| am aware, in the

accounts of Rehabilitation Network set out below.

Dr. Lau prepared a second report dated November 22, 2000 in which he provided an updated
treatment assessment. Unfortunately, | was not advised of the specific amount of this account.
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The reports address L.F.’ s ability to return to work, one of the issues under the Schedule. | find that

the reports meet the requirements of section 24. | alow the accounts, subject to proof of the amount of

the second report and any dispute as to the reasonableness of the account itsdlf.

© reports of Dr. Chaudri in the amount of $1,250

L.F. daims $600 for Dr. Chaudri’s report of January 26, 2000. The report is essentidly a
history of the trestment provided. It does not directly address the issuesin dispute under the Schedule.

| disdlow this account.

L.F. further claims $650 for Dr. Chaudri’s December 5, 2000 report. The first nine pages of this report
appear to beidentica to the January 26, 2000 report. Dr. Chaudri does then opine on the question of
entitlement to ongoing income replacement benefits, as well as address a variety of other issues under

the Schedule.

Asthefirg report is essentialy encompassed in the second report, and the second report, in addition to
setting out background information, does address issues under the Schedule, | find the $650 cost of the
second report to be reasonably incurred for the purposes of section 24.

(d) reports of Dr. Kachooie in the amount of $628

The Applicant claims $200 for a November 26, 1998 report and $428 for a December 12, 2000
report of Dr. Kachooie.

The November 26, 1998 report consigts of three (to me, partidly illegible) printed lines, stating that
L.F. isunable to atend an assessment, the hours for which should be modified in length. The letter
evidently refersto a proposed insurer’ s medica assessment. The letter was sent to the Insurer under

cover of letter dated November 27, 1998.
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| find that section 24 encompasses a doctor’ s comments on the reasonableness of insurer medica

examinations. | do not imagine that this report took more than afew minutes to prepare. | dlow $25.

Dr. Kachooi€' s December 12, 2000 report is essentialy a critique of the post-104 week disability
Designated Assessment report dated January 18, 2000. A major purpose of this report appearsto be
in preparation for this arbitration proceeding. Section 24, however, specificaly includes reimbursing the
cost of areport for the purpose of the Schedule. The Schedule includes specific reference to the
resolution of disputes through arbitration. | find that reports which pertain to the resolution of disputes
under the Schedule may be encompassed under section 24. | find that Dr. Kachooi€'s December 12,
2000 report, which specificaly addresses the precise post 104-week disability issue under the
Schedule, was incurred for the purpose of the Schedule, and as such, the account of $428 is payable
as a section 24 expense.

(e) reports of Dr. Davila totalling $725

The Applicant claims $725 for two reports of Dr. Davila, a psychologist. Thefirgt, | am advised, isa
one-page report dated October 13, 1998 and an accompanying treatment plan for which $575 is
claimed. The second is a six-page report dated April 7, 2000, for which $150 is invoiced.

The firdt report, directed to the Insurer, opines on a course of “effective coping strategies’ for L.F. to
ded with anxiety, depression and pain symptoms. The trestment plan is essentidly afilling in of the
blanks, with a series of generdities such as noting gods of “resumption of an adaptive level of
functioning” and “attainment of an acceptable qudlity of life with limitations.” | am not persuaded that

more than $50 is warranted.
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The April 7, 2000 report, directed to the Applicant’s counsd, is basically a medico-lega report, but in
part dlows Dr. Davilato rdlae his frugraions in dedling with the Insurer. The report addresses only in
avery general manner issues under the Schedule, and even then more in the sense of speculating asto
L.F.’sfuture condition and needs. | am not persuaded that this report should be dealt with other than as
apossble legd expense of the arbitration proceeding.

) reports of Rehabilitation Network Canada Inc. totalling $2,632.52

By letter dated June 27, 1999, the Applicant submitted to the Insurer three reports prepared by
Rehabilitation Network, namely a Home Assessment dated February 26, 1999 prepared by Ms. Poon,
an occupational therapist, a Psychologica Consultation Report dated December 28, 1999 prepared by
Dr. Lau (noted above) and a Vocationa Evauation Report dated December 15, 1998 prepared by
Mr. M. Jean, avocationa evauation expert.

| find these reports were incurred by or on behdf of L.F., that they were incurred for assessments
relating to the Schedule (namely, attendant care and psychologica/pain treatment) and that they were
reasonable. The Applicant is allowed $2,632.52 for these reports, less any portion attributable for

Dr. Lau, which is dedlt with above.

6. Is L.F. entitled to direct billing of the cost of his prescription medication,

pursuant to subsection 44(2) of the Schedule?

| did not receive any evidence or submissions regarding thisissue. Therefore, the clam is denied.
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7. Is L.F. entitled to a special award pursuant to subsection 282(10) of the

Insurance Act?

An gpplicant is entitled to a special award, pursuant to subsection 282(10) of the Insurance Act, if an
arbitrator finds that an insurer has unreasonably withheld or ddayed payments. LF. maintainsthat heis
entitled to a specia award for the following reasons:

€) Superior Rehab Centre - alleged delay in treatment

L.F. submitsthat as aresult of dleged delays in proceeding with DAC examinations, his rehabilitation
treatment at Superior Rehab Centre (“ Superior”) was delayed “ between November 1, 1997 and
April 28, 1998 when State Farm indicates they will fund trestment.”

The evidence does not support this submission. Rather, Superior’s records (Exhibit 25, Tab 1, invoices
#11126 and #11127) indicate that L.F. received eighty “rehabilitation program” sessions and sixteen
massage ses3ons between November 2, 1997 (hisinitial assessment) and April 28, 1998. Superior's
total account was $5,870 for its rehabilitation program and $609.90 for massage. Thereisno disputein
this proceeding regarding any refusa of payment of these accounts following receipt of the DAC
reports dated March 11 and 16, 1998.

Nor am | persuaded that there was any unreasonable delay or refusd of benefits. | note the Applicant’s
own nearly three-month delay in returning to State Farm a smple OCF 14 Permission to Disclose
Hedth Information to the Assessment Centre (sent to the Applicant by letter dated November 19,
1997, returned by letter dated February 11, 1998 and marked received by State Farm on

February 16, 1998).
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(b)  Superior Rehab Centre - alleged limit on treatment

L.F. alegesthat State Farm “arbitrarily” put a cap on the payment of physotherapy treatment at
Superior “both in frequency and in duration without obtaining updating medical information or
reassessment.” L.F. refersto the DAC summary of the St. Joseph’s Care Group dated March 16,
1998 that recommends that L.F. “requires more physiothergpy trestment for at least the next two
months, at least three times per week . . "

| am not persuaded by the Applicant’s submissions. State Farm, by letter dated April 28, 1998
(Exhibit 10, document 11), stated that they would pay dl outstanding invoices from Superior and would
accept invoices for physiothergpy three times aweek until mid-May 1998 (being two months after the
date of the DAC summary). Superior’s records confirm that L.F. received 26 more treatments after the
DAC summary date, until May 14, 1998. The one-page letter from State Farm dated April 28, 1998
provided to me does not indicate arefusa to pay for any further trestment which might be found to be
reasonable and necessary. However, the Applicant failed to refer me to any evidence supporting the
reasonable and necessary need for Superior continuing physiotherapy treatment subsequent to May 14,
1998.

(© alleged failure to comply with Ms. Lai’'s recommendations

Asnoted, Ms. Lai isan occupationa therapist retained by State Farm to conduct an in-home and
attendant care assessment. In her report dated November 23,1998 she recommended the purchase of
severd assigtive devices to hep L.F. participate in housekegping and activities of daily living. Shedso
recommended two occupationa therapy follow-up visitsto assst L.F. to use these devices and to teach
him “energy conservation, work smplification, proper biomechanics with activities such as mopping,

bathtub cleaning.” L.F. submits that this assstance was unreasonably delayed (in the case of the

54



L.F. and STATE FARM
FSCO A00-000364

assgtive devices, according to Exhibit 9, Tab 6B, page 4, until January 14, 2000, that is, more than a
year after the recommendation was made) or unreasonably denied (in the case of the educationa

Sessions).

State Farm submits that the expenses were never in fact “incurred,” or that they were ever formally
requested, or that they cannot be the subject of a specia award because these items are not specific
issues in this arbitration proceeding.

| am persuaded that the recommendations of the Insurer’s own expert were unreasonably withheld or
denied. A long line of cases supports the proposition that expenses need not be actudly incurred before
being payable.’ It is not reasonable for an insurer to useits rights under section 42 to obtain an insurer
medica examination for the purpose of determining whether an insured is entitled to a benefit, and then
fail to honour in atimey fashion its own expert’s recommendations. Further, it does not stand in the
mouth of thisinsurer to claim that a further reminder request for payment of the specific
recommendations of its own expert should have been made by the Applicant, especialy when it took
nearly seven months for State Farm to forward Ms. Lai’ s report to the Applicant (when subsection
42(7) requires that an insurer forward a copy of the report within seven days). Regarding the defence
that the assigtive devices and education were not in issue in this proceeding, subsection 282(11) of the
Insurance Act specifically contemplates a specia award where a payment has been unreasonably
delayed, and hence, is applicable in cases where presumably the actua benefit itself isno longer in

issue,

16For example see Caruso and General Accident Assurance Co. of Canada (OIC A96-000644, March 27,
1997), where Arbitrator M akepeace states that “| do not accept the Insurer’s submission that a medical benefit
expense is not payable unlessit has already been incurred.”
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(d) alleged failure to provide alabour market survey

L.F. alegesthat State Farm commissioned alabour market survey, but did not produce same until after

the commencement of the digpute resolution process.

As noted above, an applicant is entitled to a specia award if an arbitrator finds that an insurer has
unreasonably withheld or delayed payments. An arbitrator does not have authority to consider a specia
award soldly for the aleged unreasonable delay of producing a document.

(e) alleged delay in paying attendant care benefits

L.F. submits that, contrary to subsection 39(6) of the Schedule, State Farm failed, until February 3,
2000 (at which time attendant care benefits were paid to October 1998), to pay a monthly attendant
care benefit calculated by the Insurer’s own expert, Ms. Lai. L.F. further submits that State Farm failed

to provide acopy of Ms. La’s Form 1 until arbitration briefs were served.

The Insurer submits that no attendant care expense was in fact “incurred.” It further arguesthat if either
L.F. or his counsd had reminded the Insurer of Ms. La’ s outstanding report, it would have been
produced earlier. Lastly, the Insurer submits that subsection 39(6) does not apply asit is predicated on
an gpplication being made, and that in this case, no gpplication was made “within 30 days after the
circumgtances arose that gave rise to the entitlement to the benefit, or as soon as practicable theresfter,”

pursuant to subsection 32(1) of the Schedule.

| accept that L.F. completed an Application for Accident Benefits on January 24, 1997 (Exhibit 9,
Tab 2) within thirty days of this accident. The document has no section for attendant care benefits,
athough subsection 32(2) requires an insurer to provide awritten explanation of the benefits available
and information to assist the person applying for benefits. Filed as an exhibit was a brief booklet
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regarding accident benefits which Ms. Rawsthorne, testifying as a State Farm representative, Stated had
been given to L.F. by letter dated January 17, 1997. A very brief entry merdly states that attendant
benefitswill pay for reasonable and necessary expenses for a caregiver or attendant required as aresult
of the accident, without any further particulars.

| do not find that to be meaningful compliance with section 32. Having failed in its obligations to assst
its own insured to gpply for benefits to which he might be entitled, 1 fail to see how thisinsurer can then
arguethat L.F. failed his obligations under subsection 32(1). In any event, in October 1998, L.F.’s new
counsdl wrote State Farm Stating that “[i]t is apparent that [L.F.] requires attendant care at thistime,”
and sought confirmation of the tota paid to date and asked that an attendant care DAC be performed.

| do not see that either request was answered by State Farm.

Rather, State Farm advised the Applicant by letter dated November 12, 1998, that it had retained an
occupationa therapist to complete an assessment to determine the necessity of attendant care benefits.
An insurer has no inherent power for such intrusion into the privacy of an gpplicant. Such authority is
only provided by the insurer examination provisons of section 42. Again, such examinations are for
“the purpose of determining whether an insured is entitled to a benefit.” Having taken advantage of its
rights under section 42, and its own expert having indicated that certain benefits were payable, it hardly
gtands in the mouth of thisinsurer to then state that section 39 isingpplicable, either regarding the
interim payment of benefits or arranging an attendant care DAC. | further note that subsection 39(7)
dates that the DAC's " determination” is binding on the parties. Subsection 43(7), which dedswith
DAC atendant care assessments, states that the DAC “determination” is of “the future provison of
attendant care benefits’ (emphasis added), not past, dready incurred expenses. State Farm’s remedy
if it did not accept itsinsured' s attendant care claim (nor, gpparently, initidly, its own expert’s opinion)
wasto refer L.F. to an atendant care DAC and abide by the latter’ s decision pending any adjudication,
not to smply maintain its refusal.
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In any event, | have determined above that the attendant care expenses were “incurred.” In reviewing
the correspondence from State Farm in the months following Ms. La’ s assessment, as set out in
Exhibit 11, there appears to be silence regarding attendant care. | find that a reasonable excuse for its

failure to respond cannot be that the insured side failed to remind the insurer.

Aninsurer shal give the insured person, within 14 days of receiving the gpplication for an attendant care
benefit, notice that it requires a certificate to be furnished. By letter dated November 13, 1998, State
Farm requested such a certificate. By letter dated December 29, 1998, L.F. provided State Farm with
particulars of his claim and, subsequently, by report dated February 26, 1999, the opinion of Ms. Poon
was provided in support.

| am persuaded that State Farm unreasonably delayed payment of the attendant care benefits as
caculated by Ms. La, at the very latest, upon receipt of Ms. Poon’s report.

)] failure to pay Dr. Davila’s April 30, 1999 treatment plan

The Applicant submits that State Farm unreasonably delayed payment of Dr. Davila s treetment plan
dated April 30, 1999 (which recommended four to six individua counselling sessons at $180 an hour).
Included as an exhibit is aletter (Exhibit 11, Document dddddd) dated April 30, 1999 from Dr. Davila
to State Farm enclosing this report. Thereis, however, confusion, as to when this trestment plan was

actudly received by State Farm. A letter from the latter dated June 21, 1999 (Exhibit 1, Document

wishes to be assessed for the unapproved items, he was to sign the OCF-14 for the assessment to be

arranged.

A follow up letter dated August 6, 1999 from State Farm to Dr. Davila (Exhibit 1, Document rrrrrr)
indicates that the Insurer was still waiting for the OCF-14 to proceed with the DAC.
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Given the evidence that the treatment plan was not received by State Farm until June 16, 1999 as well
as the comments of Arbitrator PAmer regarding what she considered in Avdalimov and CGU
Insurance Company of Canada (FSCO A00-000433, May 25,2001) as “areasonable procedure
established by the Minister’s Committee on the Designated Assessment Centre System,” and the
apparent failure of the Applicant to provide a completed OCF-14 Form, | am not persuaded that
State Farm unreasonably withheld payment of Dr. Davild s treatment plan.

(g) State Farm’s correspondence with Dr. E.G. Duncan

L.F. submits that State Farm improperly wrote Dr. Duncan on January 14, 1999 (Exhibit 11,
Document “wwww") seeking completion of a Certificate for Attendant Care, when he had not seen the
Applicant for nearly two years and was not familiar with his attendant care needs. L.F. further submits
that State Farm failed to provide Dr. Duncan with necessary documentation.

| do not find the mere fact that State Farm wrote Dr. Duncan seeking information congtitutes an
unreasonable withholding or ddlay of benefits.

(h)  failure to advise L.F. of his right to attendant care benefits

The Applicant submits that the Insurer, upon receipt of the Applicant’s completed Activities of
Norma Lifein January 21, 1997 (which noted that L.F. required assstance with avariety of activities),
faled to aert the Applicant to his entitlement to aweekly atendant care benefit.

| have found above that State Farm unreasonably withheld payment of attendant care benefits, upon
receipt of Ms. La’s Form 1in 1998, and certainly no later than receipt of Ms. Poon’ s report early the
next year. As noted above, | find that the Insurer’ sfailure to properly assst L.F. in applying for benefits
to which he was entitled, mitigates against technica defences raised by State Farm noted above, but
does not provide a separate basis for a specia award.
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0] State Farm’s stated reason for refusing the December 1999

Rosedale Treatment Plan

L.F. submits that it was unreasonable for the Insurer to deny theinitiad Rosedae treatment plan on the
basis of the reports of Dr. Ford and Dr. Hershberg. | agree.

Neither doctor commented on this treatment, for the Ssmple reason that their reports preceded State
Farm’sreceipt of the Rosedde plan. In any event, | am not persuaded as to the expertise of

Dr. Hershberg, a psychiatrist, to comment on the reasonable necessity of active rehabilitation,
physiotherapy, chiropractic care, massage therapy and behavioural therapy.

Dr. Ford is an orthopaedic surgeon. In his November 30, 1998 report (based on a November 18"
examination), Dr. Ford states that L.F. does not require “ any further formal medica rehabilitation.”
Hefailsto give areason for this opinion. One can glean, however, that this finding appears to be based
on hisview that there are no objective determinants for L.F. subjective report of pain. This, as set out in
Quattrocchi and State Farm Mutual Automobile Insurance Company (OIC A-006854,

September 29, 1997), cannot be the end of one' s analyss.

However, more fundamentdly, State Farm failed to provide copies of these insurer medica reportsin
its denid |etter, despite the subsection 42(7) requirement that an insurer “shdl” provide the insured
person with a copy of the insurer medica report within seven days. | query whether an insurer should
even be dlowed to rely on an insurer medica report when it fails, without a reasonable excuse, to

comply with its obligations in this regard under the Schedule.

Nor did State Farm indicate in its January 6, 1999 letter what exactly in these reports it was relying on
in denying the benefits claimed. Under paragraph 32(2)(c) of the Schedule, an insurer has the obligation
“to assigt the [insured] person in applying for benefits.” Under section 38, an insurer must give notice to
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aninsured if it will not pay for any goods and services contemplated by the trestment plan. | find, in light
specificaly of paragraph 32(2)(c), that this must be a meaningful notice, which alows an insured to

make an educated decision whether or not to pursue certain treatment.

Merely providing the names of two doctors and saying that you are relying on them, without more, is
providing not an explanation but an excuse. Only on January 29, 1999 (Exhibit 11, Document “bbbbb™)
did State Farm give L.F. some inkling as what in the medica reports formed the basis of its decision.

Y et, even at that time, it failed to provide L.F. with copies of its reports, despite his specific request

for same by letter date stamped received by State Farm on January 25, 1999 (Exhibit 11, Document
“yyyy”). Rather, State Farm indicated that it had forwarded copies to his generd practitioner

“for comment.”

| find that this congtitutes an unreasonable denid of benefits.

()] Alleged failure to comply with sections 38 and 43 re Rosedale’s

treatment plans

L.F. submits that State Farm failed to comply with its obligations under sections 38 (notice of refusa)
and 43 (setting up a medica/rehabilitation DAC) regarding these plans, as aresult of which his ability to

access treatment was delayed and his impairment worsened.

Thefirst Rosedae trestment plan is dated December 11, 1998. Exhibit 20 shows treatment continuing
at Rosedd e, unabated, until the spring of 1999. It was the Applicant’s own submission in favour of the
reasonableness of the Roseda e account that this treatment, which continued despite the Insurer’ s lack
of funding, helped his condition. However, | am not persuaded that trestment after June 2, 1999 was
reasonable or necessary. For these reasons, | am not persuaded either that treatment was delayed or

that hisimpairment was worsened as aresult of State Farm'srefusal to pay this account.
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(k) State Farm’s stated reason for refusing the March 1999

Rosedale Treatment Plan

L.F. submitsthat it was unreasonable for the Insurer to deny the further March 1999 Rosedale
treatment plan solely on the basis of the reports of Dr. Ford and Dr. Hershberg, as set out in

State Farm' s letter of March 11, 1999 (Exhibit 11, document “mmmmm’”). | agree, for the reasons set
out above under item #(i) above.

)] Alleged failure of State Farm to follow recommendations of the

West Park DAC

L.F. submitsthat it was unreasonable for State Farm to fail to follow or fund the recommendations of
Ms. C. Newburgh, vocationa rehabilitation counsellor at the Assessment Centre of West Park
Hospitd, in her April 19, 1999 report, wherein she recommended vocationa counsdlling (emphasising
use of trandferable skills) and rehabilitation (conssting of alabour market survey, job interview

preparation, résume writing, placement and ergonomic assessment).

Ms. Newburgh'’s opinions, however, were based on the prerequisite that L.F.’s physica capabilities be
objectively measured to determine his employment capability.

L.F., however, tedtified that he is not cgpable of doing any job. He has not looked for any employment
gnce this accident, full time or part time. His experts are of the view that he is not capable of returning
to competitive employment. Dr. Geider atesin his December 2000 report that “[i]t isinconceivable
to my mind that he could return to any gainful employment, aslong as the pain phenomena perdsts.”
Dr. Scher in his March 2000 report statesthat “[ijn my opinion [L.F.] is substantidly disabled from
returning to competitive employment.” Dr. Scherer, in his October 2000 vocational assessment, states
that “[i]t is highly doubtful thet an individud having this level of discomfort and restriction would be
cgpable of performing any job on a steady full time basis, including sedentary, physica demand work.”
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Given the Applicant’s evidence of hisinability since this accident to endeavour to return to any
competitive employment, | fail to discern how it liesin his mouth to say it was unreasonable for State

Farm not to provide him with job interview preparation, résumeé writing, labour market surveys, etc.

(m) The alleged failure of State Farm to reconsider IRB entitlement, based

on further medical reports provided by L.F.

L.F. submits that State Farm failed to provide the reports of Drs. Gelder, Scher and Scherer
noted above to any medica or rehabilitation speciaist for their consderation in order to determine
whether it was gppropriate to continue its denia of weekly benefits.

| find that the real question is whether it was unreasonable for State Farm to continue to deny weekly
income replacement benefitsin light of these reports.

The reports advanced by the Applicant do not rely on any aleged change in his condition, but rather on
adifferent andys's and assessment of disability.

Although I have found L.F. is entitled to ongoing IRBs, | do not find thet the Insurer’ s refusa
unreasonable, based as it was on the opinion of the post-104 week disability DAC assessment (albeit
with difficulties noted above). State Farm further commissioned a report of Dr. Ame's, dated August 7,
2001, to comment on continued disability and which supported its position (abeit, with the difficulties
noted above).

(n)  Failure to pay attendant care benefits past 104 weeks

The Applicant submits that State Farm unreasonably withheld attendant care benefits past 104 weeks
by itsincorrect interpretation of section 70 of the Schedule.
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Given that the import of the section 70 transitiond provisions had not been previoudy explored, | am

not persuaded that the Insurer’ s position was unreasonable.

Conclusion

| find that the Insurer, after taking advantage of its rights of examination under section 42, unreasonably
withheld medica and attendant care benefits recommended by its own expert. | dso find that State
Farm failed to provide a reasonable basis for refusing to pay the Roseda e trestment plan. | find that a
specid award of $2,500 is warranted.

EXPENSES:
Having now determined dl issuesin dispute except expenses, should the parties not agree on the
entitlement to or amount of the lega expenses of this arbitration proceeding, either party may request

that the question of expenses be spoken to in accordance with Rule 77 of the Dispute Resolution
Practice Code (Third Edition, April 15, 1997).

August 21, 2002

Lawrence Blackman Date
Arbitrator



BETWEEN:

FSCO A00-000364

L.F.
Applicant
and
STATE FARM MUTUAL AUTOMOBILE INSURANCE COMPANY
Insurer

ARBITRATION ORDER

Under section 282 of the Insurance Act, R.S.0. 1990, c.|.8, as amended, it is ordered that:

1 State Farm Mutua Automobile Insurance Company pay L.F.:

@
(b)

©
(d)
©
@
@
()

weekly income replacement benefits of $185 ongoing from January 24, 2000,
monthly attendant care benefits of $744.18 from January 12 to March 30, 1997,
$147.92 from April 1 to August 30, 1997, and $134.68 from August 31, 1997 to
January 11, 2000, less payments made to date;

$9,737.65 for trestment received at Rosedale Chiropractic & Physiotherapy Centre;
$85 for ahigh back support cushion recommended by Ms. Poon;

aTENS machine in the amount of $488.85;

$425 for psychologica treatment provided by Dr. R. Davila& Associates,

$25 for Dr. Butler's December 8, 1998 report;

Dr. Lau' s accounts for his December 28, 1998 and November 22, 2000 reports,
subject to proof of the amount and any dispute as to the reasonableness of the latter

account;
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@ $650 for Dr. Chaudri’ s December 5, 2000 report;

() $453 for Dr. Kachooi€' s reports of November 26, 1998 and December 12, 2000;

(k)  $50for Dr. Davila's October 13, 1998 report;

()] $2,632.52 for the reports of Rehabilitation Network Canada Inc., less any portion
attributable for Dr. Lau’ s report;

(m  aspecid award in the amount of $2,500; and,

(n) interest pursuant to subsection 46(2) of the Schedule.

2. The parties may now speek to the question of entitlement to payment of the legal expenses of

this arbitration proceeding.
August 21, 2002
Lawrence Blackman Date
Arbitrator

66



