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REASONS FOR ,TUDGMENT - CERTIFICATION

(1) This is a motion for certitcation of this action as a class proceeding under the Class

Proceedings Act, 1992, S.D. 1992, c.6 (the "C.P.A"). The defendant admits that the test for
certification under s. 5 of that statute has been meL There is a dispute concerng the causes of
action that should be cerfied and the appropriate common issues.

Background

(2) This is a product liabilty class action concerning a drug called "Mirapex"l, distributed

Canada by the defendant Boehrnger lngelhdm (Can) Ltd. ("ßICL")2. Mirapex was approved
by Health Canda in 1998 for the treatment of Parkinson's Disease ("PD").. PD is a debiltating
neurological disease, characterized hy loss of dopaminergic neurons in a specific location in the
bran: the substantia nigra. Patients diagnosed with PD exhibit at least two of the following four
symptoms: slo'Wess of movement, rigidity, tremor, and postura changes. Without an adequate
level of dopamine, people experience the motor and non-motor aspects of 

PD.

(3) In 2006, Mirapex was approved by Health Canada for the treatment of "Restless Leg
Syndrome" ('"RLS"). RLS is a different disease from PD, with different diagnostic features and
pathophysiology. The symptoms ofRLS include an urge to move the legs, unpleasant sensations
in the legs that worsen durng periods of rest and at 

night and arc relieved by movement.

I Trade name, pramipe:iwle dihydrochloride.

2 l'he action was originally commenced against RieL, as well as the developers of riie drug, Boehringer Ingelheim

Pharmaceuticals Tnc. and pfizer rnc. The latter two defendants have bccn. released from the acton on BICL's
acceptance of responsibility for lhdr act or omissions.
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(4) The symptoms of 
both PD and RLS are caused, in a very general way, by a deficiency of

dopamine. Dopamine acts as a messenger, which relays signals between neurons and other cells
in the brain and thereby facilitates movement, posture, balance and walking. Mirapex is a
member of a group of drugs called '"dopamine agonists'\ which mimic the effect of dopaminc
and stimulate the dopamine receptors in the brain. Mirapex has been prescribed to som~ 90,000
Canadians and ha unquestioned beneficial effects in the treatment of PD. It remains approved
by Health Canada and is widely used in Canada.

(5) There is a body of scientific evidence that Mirapex has side effects that can include

compulsive gambling, binge eating, compulsive shopping and hypersexuality. It is theorized tht
Mirapex operates on the part of the brain that causeS humans to seek out, and engage in,
pleasurable experiences such as eating and sexual activity. It is believed that Mirapex can cause
some users to engage in types of compulsive behaviour that create similar positive feelings.

(6) The proposed representative plaintiff, Gerry Schick, was diagnosed with PD in 1996. He
was prescribed Mirapex in 1999. He claims that while he wa~ taking the drug, he developed a
compulsive and obsessive gambling addiction. He says that as a result of his gambling, he was
forced into banptcy, lost his home, was alienated from his family and became depressed. He

brings this proposed ckiss action on behalf of all persons resident in Canada (other than in
Québee), who have been prescribed Mirapex.

The Test for Certification

(7) The test for certification is set out in s. 5(1) of the c.P.A.3 There mu.st be a cause of
action, shared by an identifiable class, from which common issues arse that ean be resolved in a
fait, efficient and managcable way that wil advance the proceeding and achieve access to
justice,judiciaJ economy and the modHication of 

the behaviour of wrongdoers: Sauer v. Canada

(A.G.), (2008) OJ. No. 3419 at para. 14 (S.C,J.).

(8) I wil discuss the varous clements of the test. Where there 1S no. dispute on its
application, my reasons "vil1 be brief.

(a) Cause of Action

(9) The cause of action test is the same as is applied on a motion to strike a pleading under
rue 21.01 (l)(b) of the Rules of Civil Procedure, R.R.O. 1990, reg. 194 on the ground tht it
discloses no reasonable cause of action: "assuming that the facts as stated in the Statement of

.3 "The eourt shaH certify a c1a$S proceeding on a motion under section 2, 3 or 4 i1~ ( a) the pleading:: or the notice of

application disd()Sè~ 11 cause of action; (b) there is an idefltitiablè class of two or more persons that would be
represented by the representative plaintiff or defendant; (c) the claims or defences of the class mcmb.."fS raise

common issues; (d) a c1as: proceeding would be the preferable procedure for the resolution or the common issues;
and (e) there i~ a representative plaintiff or defendant who, (i) would fairly and adequately represent the int..Tc~ts of
th~ class, (ii) has produced a plan for the proceeding that sets om a workable method of advancing the proceeding on
behalf of the class ¡md of notifying class members oftlie proceeding, and (iii) does not bave, on the common issues
for the class, an interest in conflct with the interests of other class membcß."

2
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Claim C3n be proved, is it 'plain and obvious' that the plaintiff s Statement of Claim discloses DO
reasonable case of action'?": see Hun! v. Carey Canada Inc., (1990) 2 S.C.R 959, (1990) S.C.J.
No. 93 at para. 33; Pearson v. Inco LId (2005), 78 O.R. (3d) 641~ (2005) O.J. No. 4918 (C.A-) at
par. 53.

(10) The applicable principles are as follows:

~ no evidence is admissible for the purposes of determining the section
5(1)(a) criterion;

~ all allegations of fact pleaded, unless patently ridieulou$ or incapable
of proof, must be accepted as proved and thus assumed to be tre;

\b the pleading wil be strck out only if it is plain, obvious and beyond
doubt that the plaintiff canot succeed and only if the action is certin to
fail because it contans a radical defect;

~ matters of law that arc not fully settled by the jurisprudence must be
permitted to proceed; and~

~ thc pleading must be read generously to allow for inadequacies due to

drafing frailties and the plaintiffs lack of access to kcy documents and
discovery information.

(11) 1 tu to an examination of 
the several causes of action asscrted by the plaintiff.

Duty to Warn

(12) The plaintiffp1eads that BICL failed to warn users of 

Mirapex and their physicians of the

risk of developing compulsive behaviours as a result of 
the use of the drg.

(13) BICL acknowledges tht the statement of claim discloses a cause of action in negligence
based on the alleged failure to war of the danger of compulsive gambling resulting from the
ordinar use ofMirapex. It does not acknowledgc a cause of action based on broader allegations
of negligence.

(14) It is settled law that a manufacturer has a duty to war consumers of dangers inherent in

the use of the product of which the maufacturer has knowledge or ought to have knowledge:
Holls v. Dow Coming Corp., (1995) 4 S.C.R. 634, (19951 S.CJ. No. 104 at para. 20; Lambert v.
LasfOplex Chemicals Co.; (1972) S.c.R. 569 at 574; Bow Valley Husky (Bermuda) Ltd v. Saint
John Shipbuilding Lid., (1997) 3 S.C.R. 1210, (1997) S.C.J. No. 111.

(15) Common issue:s arsing out of allegations of breach of the duty to warn have been
cc~ed in a number of cases: see, for example, Heward v. Eli Lilly & Co. (2007), 39 C.P.C.
(6 ) 153. (2007) OJ. No. 404 (S.C-J.), per Cullty J., affd (2008),91 O.R. (3d) 691, (2008) OJ.
No. 2610 (Div. Ct.); Wilson v. Servier Canada Inc. (2000), 50 O.R. (3d) 219. (2000) 0.1. No.
3392 (S.C.J.); Goodridge v. Pfizer Canada Inc. et aI., 2010 ONSC 1095; 101 O.R. (3rd) 202;
Banerjee v. Shire Biochemlnc. etal., 2010 ONSC 889, (2010) OJ. No. 507 (S.CJ.).

:3
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(16) The plaintiff 
has adequately pleaded a cause of action in negligence based on the breach

of a duty to warn.

Negligenc.ø

(17) The plaitiff pleads tht BICL owed a duty of eare to the plaintiff to ensure tht Mirapex
was fit for its intended or reasonably foreseeable usc, that it failed to ensure that Mirapex was fit
for that purpose and that it failed to conduct adequate tests of the drug. He pleads that the use of
Mirapex caused him to suffer damages.

(18) The rcquirement. of the cause of action in negligcnce were surarized by the Supreme
Cour of Canada in Mustapha v. Cullgan of 

Canada Ltd., (2008)2 S.C.R. 114, (2008J S.CJ. No.

27. The plaintiff must demonstrate:

(l) that the defendant owed him a du.ty of care; (2) that the
defendant's behaviour breached the standard of care; (3) that the
plaintiff sustained damage; and (4) that the damage was cawed, in
fact and in law, by the defcndants breach.

(19) While BICL argues that thc "tre core" of the plaintiff's claim is a breach of the duty to
wa, and that the pariculars of the claim do not focus on a cause of action for negligent design
or neglgent manufacture, thc plaintiff has pleaded all the necessary dements of a cause of action
in negligence. That pleading, and common issues arising from it, should be permitted to stand.

Strict Liabilily

(20) The plaintiff pleads that BICL is '.strctly liable". Apar from a basket of allegations that
are general to al the causes of action asserted, there 

are no specific pleadings of facts in support

of that allegation.

(21) Strict liabilty is liabilty for unintended and non-negligent harm. The one area of
Canadian tort law where it applies is in eases involving the rule in Rylands v. Fletcher, (1861-73)
AU E.R. Rep. 1, L.R. 3 330, a.ffd (1886), LR. 1 Ex. 265. Apar from tht, it is settled law
that there is no strict liabilty in tort: Anderson v. St Medical Inc., (2002) OJ. No. 260
(S.C.J.) at par. 27-40. The pleading of strict liabilty should therefore bestrek.

Breach of Warranty - Sale ofGood~' Act

(22) The plaintif pleads that BICL is "liable for brcach of express' and/or implied waranty,
including breach of warranty under various provincial Sale of Goods Act such as the Sale of
Goods Act, R.S.O. 1990. c. S.l". He alleges that BICL warranted expressly or impliedly, though
publications submittcd to regulators, package inserts and other written materials provided to
physicians, that the product W3': safc and effective.

(231 Mr. Farer acknowledges tht the absence of contractual privity between the buyer and
the manufacturer is problematic for a claim based on breach of warranty. He submits, however,
that in light of the regulatory regime ovcr pharaceuticals, the requirement of privity can be
relaxed. There is no authority for this proposition and it is against the weight of authority:

4



MAR-28-20 11 12: 27 JUGDES ADM I N RM 170 41b 2L~'( b4lr 1: . UUb/U 1 ti

WuUenee v. Merck Frosst Canada Ltd., 2007 SKQB 29, (2007) 4 W.W.R. 309, (2007) S.J. No.7,
at paras. 65 and 66, rev'd on other grounds 2009 SKCA 43, 69 C.P.C. (6th) 60, (2009) SJ. No.
179; Singer v. Schering-Plough Canada Inc. (2010), 87 C.P.c. (6th) 276, (2010) OJ. No. 113 at
paras. 74-78 (S.CJ.); Olsen v. ßehr Process Corp., 2003 BCSC 429, (2003) B.C.J. No. 627 at
paras. 19-26.

(24) The claim in breach of warranty and under the Sale of Goods Act should therefore be
strek.

Misrepresentation

(25) The plaintiff pleads that BICL is Hable for "negligent andJor 1raudulent
misrepresentation)'. He claims that BICL made "representations that Mirapex was safe and fit fOT
its intended purpose and of merchatable quality when it kncw or ought to havc known that such
representations were false)' and tht it misrcpresented the state of medical knowledge concerning
the risks of Mirapex including "compulsive and/or obsessive behaviour such as compulsive

gambling."

(26) Cou,'1se! for fue plaintiff acknowledged that no speeific representation had been pleaded,

but suggested that by putting thc drug in the chain of commerce, BicL had represented that it
was fit for its purose.

(27) The decision of 
the Court of Appeal Lysko v. Braley (2006); O.R. (3d) 721, (2006)

O.J. No. 1137 is one of the leading cases on the necessary ingredients of 
the cause of action for

misrepresentation. The Cour of Appeal stated at para. 30 that the pleading must set out, with
"careful particularity": (a) the alleged misrepresentation itself; (b) when. where, how, by whom
and to whom it was made; (c) its falsity; Cd) the inducement; (c) 

the intention thtthc plaintiff
should rely upon it; (f) the altertion by the plaintiff or his or her position relying on the
misrepresentation; and (g) the resulting loss or damage to the plaintiff.

(28) Thc requirement that plaintiff must have altered his or her position in reliance on the
misreprcsentation is an individual issue that has frequently made it diffcult to certify a class
action based on misrepresentation.

(29) The pleading in ths case does not propcrly assert a cause of action in misrepresentation
or in fraudulent misrepresentation. In paricular, it does not plead any specific misrepresentation,
nor docs it plead that the plaintiff relied on the misrepresentation and changed his position as a
result. The pleading should therefore be strck.

(b) Identifiable Cla.';

(30) The plaintiffproposcs the following class definition:

All persons resident in Canada (other than in Québee) who were
prescribed and ingested the drug Mirapexæ: (generic name:

Prampexole dihydroehloride) in Canada which was manufactured,
marketed, and/or sold or otherse placed into the stream of

5
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commerce in Canada by Boeghringcr Inge1heim (Canada) Ltd"
Boehrnger Ingelheim Pharmaceutics Inc. and/or Pfizer Inc,

(31 J The plaintiff's factu says that the class is made up "primarily" of persons with PD but

the plaintiff wishes to include persons with RLS in the class.

(32) In my view, the class definition should be restricted to persons who were prescribed
Mirapex for the treatment of PD.

(33) There is no evidcnce before me to establish a relationship between the use of 

Mirapex for

the treatment of RLS and the development of impulse control disorders. Dr, Napier)s report
which was written in 2006, does not address the question of whether patients with RLS
experience the same side effects from the use of Mlrapex as patients with PD, The "Dominion
Study)', prepared on behalf of BICL, is directed solely at the experience with PD. The adverse
effects referred to in the plaintiffs product monographs refer only to the use of the drug for the
treatment of PD.

(34) The evidence of the defendant's expert, Dr. Weed, suggests (at p, 45) that PD and RLS
fu-e two veri different diseases, with different diagnostic features and pathophysiology. In his
opinion, they require separate anyses of the causa! relation between Mirapex and pathological
gambling. He says that while both PD and RLS patients respond to dopamine, agonists, this is
likely due to different pathologic mechanisms. 

He concludes, at page 46 of 
his report:

With these very prominent diffcrel1ces(between PD and RLS), it 
is

clear that any assessment of the 
putative relationship between

(pathological gambling) and Mirapex in RLS patients is a distinct
problem from that in PD patients.

(35) In view of this evidence, and the lack of evidence of a relationship between Mirapex and

impulse control disorders in persons treated for RLS; 1 do not propose to certify 
a dass that

includes persons prescribed Mirapex for the treatment. of RLS. An a.rnendment to the class
defmition and common issues may be considered at a future date, if there is supporting evidence;

(36) With this modification, and the removal of language which is unnecessary verbiage. the
class definition meets the test of an appropriate çlass.Anyclass member 

can identify wheter
they are a member of the class and can decide whether they wish to paricipate in the action or to
opt out. The class definition win therefore be:

All persons resident in Canada (otlerthan in Qu¿bec) who were
prescribed the drug Mirapex(R . (generic name: . pramipexole
dihydrochloride) tor the treatment of 

Parkinson's Disease.

(c) Common Issues

1. Basis in Fact

(37) BICL submits that the plaintiff 
has failed to establish any basis in fact for:

6
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(a) common issues relating to impulse control disorders in persons prescribed
Mirapex for the treatment ofRLS; or

(b) the inclusion of claims for impulse control disorders other than pathological

(compulsive) gambling.

(38) For the reasons set out above, I have accepted the first submission. I do not accept the
second.

(39) There is ample evidence, in BTCL's own materials and studies, that Mirapex may be
asociated with compulsive gambling~ hypersexualiy, inereased eating and compulsive

shopping, au of which are impulse control disorders, a group of 
recognized psychiatric disorders.

This evidence includes the product monograph dated June 4, 2010 and the "'Dominion Study".4
This conclusion is also supported by the expert evidence of the plaintiff's witness, Dr. Celeste
Napier, an expert pharacologist, who expressed the following opinion:

By the later 1990's, early 2000' s, reports emerged that di;$cribed
Parkinson's Disease patients who develop :fcatues of 

addiction and

pathological ga.vnbling and other compulsive behaviours during
dopamne replacement therapy... These patients showed an
increasing necd for dopaminergic treatments in excess of that
normly required to relieve parkinsonian signs and symptoms.

They presented behaviours typical of drug-dependence including

drug seeking, drug hoarding, an 
unwilingness to reduce

dopaminergic therapy and accelerated increases in the amount of
dopamine treatment used. As predicted by laboratory studies on the
brain's mesocorteolimbic dopamine system, donaminergic

therapies in these patients were associated with hypersexuality.,
pathological gambling and shoPning, eating disorders and food
craving, (Emphais added. J

(40) I therefore find that there is a basis in fact for 
common issues pertaining to 

compulsive

gambling, hypersexuaity, binge eating and compulsive shopping.

Proposed Common Issues

(41) The common issues set out the factum of counsel 

for the plaintiff arc listed in Schedule

A to these reasons. As is often the case, they have 
undergone some modification ITom the

common issues originaly proposed in the notice of motion~ some of the changes being due to
efforts to address concern raised by the defendant.

4 A CrO.\s-ScciiOla! Retrospective Scretming and Case-Control Study Examining the Frequency of. and Rh¡k Facto!"s

Associated with, Impulse Control Di~oj"ders in 
Parkinson's Dîse~c Patients Treated with MIRAPEX(g

(Pramipexole) and Other Anti-Parkinson Agents.

7
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Causation an.d Negligence

(42) The plaintiff and the defendant have each posed slightly different fonns of a question
directed to causation.

(43) The plaintiff proposes:

Is there an increased risk of impulse control disorders (compulsive
behaviours) from the ordinar use of 

MirapexCW'?

(44) The defendant proposes:

Has it been established that the ordinar use of Mirapexqp causes
Pathological (Compulsive) Gambling in patients diagnosed with
PD?

(45) The plaitiff notes that a common issue similar to the one he proposes was -certified by
Pcrell J. in Goodridge v. Pfizer Canada Inc., 2010 ONSC 1095, 101 O.R. (3d) 202/

(46) In this case, it seems to me tht the most helpful common issue, with respect to common
issues arising out ofile negligence pleading~ could be re-framed as follows:

In these common issues, "Impulse Control Disorder" means any of
the following conditions in patients prcscribedMïrapex for the
treatment of Parkinson's Disease: hypersexuality, pathological
gambling, binge eatig and compulsive shopping.

(a) Does the oìdinay usc of Mirapex,
cause Impulse Control Disorders?

prescribed dosages;

(47) This is an issue of general causation, as distinct from the question of whether Mirapex

caused a specific impulse control disorder in a specific patient.

(48) I will certify the plaintiffs common issues (b) and (c) relatig to negligence, slightly

modified as follows:

(b) the answer to question (a) 
is "yes", is Mirapex defective or

unft for the purpose for which it was intendçd, including. usages

that ought reasonably to have been foreseen by the Defendant?

(c) If the answer to (a) is "yes", did 
the Defendant breach a duty

of care owed to the Class by marketing, sellng and/or distrbuting

Mirapex in Canada?

5 The common issue in tht case was: "Can ingòsüng N eurontui cau:-e an increased risk of suicidalbehavíour?"

8
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(49) Similar common issues were certfied in Goodridge v. Pfizer Canada Inc. above.

Duty to Warn

(50) The defendat agrees that there should be common issues with respect to the duty to
war. Each pary has proposed slightly different common issues. 1 would modify them
slightly as follows:

(d) Are Impulse Control Disorders an inherent risk of the ordinar
use of Mirapex?

(c) If 
the answer to question (d) is "'yes", when did BICL know, or

when ought it to have known of that risk?

(í) If 
the answer to question (d) is "yes", did BICL breach a duty

to war 'lsers of Mirapex or their physicians of that risk by

failing to make reasonable efforts to provide them with
reasonable information concerning that risk?

(g) lfthc anwer to question (f) is "yes", how long did that breach

continue?

(51) In conceding that it is appropriate to have a "duty to warn" common issue, BieL
specifically reserves its right to rely on the "learned intermediary" doctrine: see. for examplt\
Holls v. Dow Corning Corp., above.

Damage~

(52) The plaintiff's proposed common issue asks:

Is the defendant liable for damages, including subrogated health
care costs, resulting from the use of 

Mirapcx, and if so, in what
amounts

(531 Damages are dearly individual issues. It is possible tht some aspects of 

the liabilty for

the costs incured by subrogated insurers eould be addres~ed as a COmmon issue. but I do not
think it is appropriate to address it as a common issue it this_ time.

Behaviour Monitoring

(54) This proposed common issue asks:

Should the Defendant be required to implcmcnt a behavior

monitoring regime and, if so, what should that regime compromise
and how should it be established?

(55) This common issue appears to spring out of nowhere. There is no evidence before me as
to what .'behaviour monitoring" would be, why it is necessar, how it would benefit the class or

9
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why the defendants shouìd be required to do it. Presumably if class members ar found to have
one of the four impulse control disorders, they can be awarded damages to compensate them for
the past consequen.ces of the injur a~ well as any proven anticipated future costs. It would
appear that in Mr. Schick's case at least, as pleaded, his compulsive gambling stopped when he
ceased tang Mirapex and changed to a different medication.

(56) Ths is not a case, like Andersen v. St. Jude Medical 

Inc., above, where it is alleged that a

defective medical device has been implanted and the class members require additional or
different medical monitoring.

(57) In the abscnce of any basis in fact for ths common issue, 1 would not certify it.

Punitive damages

(581 The plaintiff 
proposes:

Does the COnduct of the Defenda,'1t justify an award of punitive
damages?

(59) RICL submits tht punitive damages is not an appropriate common issue. It points in
paricular to the judgment of Binnie J. in Whiten v_ Pilot insurance Co., (2002) 1 S.C.R. 595,

(2002) S.C.!. No. 19 at para. 94, where he stated that an award of punitive damages requires
consideration of a number of factors, only one of which is the defendant's c(,nduct Binnie J.
stated that the cour mus consider whether the defendant has engaged in

high-handed, malicious, arbitrary or. highly reprehensible

mis.conduct that departs to a markcd debrree from ordinar
stadards of decent behaviour.

(60) In addition to this factor, however, a cour is reqiiired to consider, among other things, the

ha.ir eaused by the conduct and whether compensatory damages are insufficient to 
achieve the

goal ofretr'bution, deterencc and denunciation.

(61) It was for thesc reasons that Pe:ell J. concluded in Robinson v. Medtronic inc. (2009), 80

C.P.C. (6th) 87, (2009) O.J. No. 4366 afd 2010 ONSC 3777, (2010) 0.1- No. 3056 (Div. Ct.),
that the entitlement to punitive damages was not a suitable common issue. In that case, as in this
case, the extent of ham, if any, caused by the defendant's conduct wil. 

not be known until the

individual issues have been resolved.

(62) On the other hand, in Anderson v. Sf Jude Medical 

Inc... above, Cullty J. cerificd a
common issue asking:

Does the defendants' conduct merit an award of punitive damges,
and if so, in what amount?

(63) A question of this kind would pewit the 
cour to make a finding based solely on the

defendat's conduct, in order to deternine whether an award of punitive damages would be
appropriate if the other conditions identified by Bin.nie J. in Whiten were present.

10
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(64) In this case. I have concJuded that it would be appropriate to certify a focused common
issue of this kind) which can conveniently and effciently be considered in connection with the
negligence common issue, which wil necessarly focus on the state of medical knowledge and of
BICL's knowledge and what it did, OT failed to do, in the circumstances. I therefore approve the
plaintiffs proposed common issue.

(65) The application of the other Whiten factors) and the quatification of punitive damages,
win bc addressed afer the common issues trial and afteT the detennination of compensatory
damages.

WaiveT of Tort 

(66J The waiver of tort doctnne gives a plaintiff the right to elect between compensatory tort
damages and a restitutionay remedy of disgorgcment.

(67) Numerous class proceedings have been certif,ed in Ontaro based on.the issue of waiver
of tort: Heward v. Eli Lily & Co., above; Peter v lvledtronic Inc. (2007), 50'C.P.C. (6m) 133,

(2007) OJ. No. 4828 (S.C.J.) leave to appeal to Div. Ct. refused (2008), 55 C.P.C. (6th) 242.
P\I\I\Ol r\ T 1\T", 1 01 h in;~, rít \. 'f'¡,,\V1i \1 Mtfrrlr F1In'.... ('anada Ltd (2008) 295 D L R (4th) 32
i.&vvOJ v~,,¡i.. J.~V. 1 JAU \.L.iv.. """"'1' .s¡,lJ_''''' '" ..-..., .._": - """.,7*,,,(... . . .. ..~ " '7 - ,

(2008) O.J.No. 2996 (S.C-l.), sub. nom Mignacc v. Merck Frosst Canada Ltd., leave to appeal to
Div. Ct. refused (2008), 304 D.L.R. (4t.~) 220, (2008:1 OJ. No. 4731 and (2009) OJ. No. 5233
(S,C.J.); Serhan v. Johnson and Johnson (2004), 720.R. (3d) 296, (2004).0... No. 

2904 (S.C.J.)

afd (2006), 85 O.R. (3d) 665, (2006) OJ. No. 2421, leave 
to appeal to the Court of Appeal was

refused on October 16,2006 and leave to appeal to the see was refusedApril12j2007,234
O.A.C.398.

(68) The paries have proposed slightly different common issues with respect to waver of 

tort
The plaintiff s proposal is set out Schedule A, but Îorthe sake of comparison is as 

JoHows:

(g) By virtue of waiver of tort. is the defendant liable on a
rcstitutiona.ry basis:

i. to account to any of the Class,. including the provincial

insurers with subrogated chiims, on a restitutionary basis
for any par of the proceeds of the sale of Mirapcx? or in
the alternative; and/or

ii. sueh that a con~tructive trust is to be imposed on 
the

proceeds ofihe sale of Mira pc x for the benefit of the Class)

including provincial health insurers with subrogated

claims?

(h) If either part of question (g) is answered in the afrmative, in
what amount and for whose benefit is such an accounting or
disgorgement to be made?

i i
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(69) The plaintiff proposes that common issue (h), relating to thc quantification of the claim
for an accounting and disgorgencnt, should be bifucated and dealt with only after the common
issues tral, if required. Hc says that ths wil avoid discovery on the financial issues and win
save time.

(70) BICL's proposed common issue is as follows:

By virtue of the doctrine of waiver of tort, can aU or part of the
Class elect to receive, in lieu of any recoverable damages, an
accounting or disgorgement of any part of the proceeds of the sale
in Canda of Mirapex that was prescribed to and ingested by Class
members?

(71J The second question proposed by BTCL, relating to the amount of the disgorgement and
the paries entitled to benefit from it, is substantially the same as the plaintiffs issue (h).

r721 BICL agrees with the plaintiffs proposal that issue (h), dealing with quatum, should be
bifucated, relying on the decision of the Divisional Court in Robinson v. Medironic inc., above.
In my view, this is an appropriate ccmTse of action.

(73) I will approve the common issues in the form proposed by the plaintiff, with the
qualification that issue (h) win not be addressed unti after the 

trial of the eOffm.0n issues.

(d) Preferable Procedure

(74) A class action is well-suited to the resolution of products liabilty cases and a number of
drug cases have been certified - see: Wilson v. Servisr Canada Inc_ (2001), 11 C.P.c. (5th) 374,
(2001) O.J. No. 1615 (S.C.J.); Tiboni v. Arierck Frost Canada Ltd., 

above ~ Boulanger v. Johnson

& Johnson Corp. (2007). 40 C.P.C. (6th) 170, (2007) 0-.1. No. 1 (S.c.J.), leave to appeal to
Div. Ct refused (20071 O.J. No. 1991 (S.C.J.); Hewardv. Eli Lily & Co., above.

(75) There is no dispute that a class proceeding is the preferable procedure for the resolution
of the common issues and that it win promote the goals ofthc C.P.A.

(76) In this case, a class action wil faciltate the 
important goal of acces.'" U) ju....tice by

enabling class members, who are vulnerable due to thdr medical conditions, to 
undertake

litigation that would be daunting on an individual basis. It wiU achieve judicia/economy through
common resolution of factual and legal issues, thereby avoiding duplication of fact-finding and
legal anysis. It will, if successful, bring about behaviour modlfication by ensurng that the risks
of medications are properly disclosed to consumers and that appropriate precautions are taken in
the manufacturing and marketig of drugs.

(e) Representative Plaintiff

(77) Counsel for the defendant has, in his factum, raised questions about whether Mr. Schick
is able to dischage his responsibilitics as a represcntative.plaintiff and whether 

another, or an

additional, representative plaintiff should be appointed. He has noted that Mr. Schick himself has
not sworn an afdavit in support of the motion and raises the question of whether Mr. Schickl s

12
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PD wil make it diffcult to paricipate in the necessary steps in the proceeding, such as
discovery. These concerns were adopted, but not expanded upon, during argument.

(78) I am satisfied from the affidavit fied by class counsel tht Mr. Schick is an appropriate
representative plainti who understands his responsibilties, has no conflict with other class
members on the common issues and is willng and able to fairly and adequately represent the
class. Any concerns arsing from his condition can be dealt with in a way that is fair to the class
and to the defendant. He is represented by experieneed and capable counsel who win ensure that
he is fully engaged as the litigation proceeds and that if circumstances change, they win be
brought to the attention of the case managcment judge.

(79) The defendat o~jects that thc litigation plan fails to identify the individua issues that
win remain afer the trial of the common ìssues, and crcates the misleading impression for class
members tht they wil proceed directly from thc common issues trial to the assessment of
damages. In fact, says BICL, there will be individual issues of:

li causation (did Mirapex cause an Impulse Control Disorder in this paricular class

member?);

3 vohmtainess or personal responsibilty (did the particular da.'ls, member
voluntarly engage in the conduct in question?);

iê contributory negligence (was the person's loss contrbuted to by his or her own

personal negligence?); .
li limitation periods; and

iÐ damages.

(80) RieL says that by failing to address these and other individual issues, the liigation plan
does not give chis:; members a realistic picture of what is in store them and does not allow
them to make an informed decision about whether to opt out of the class.

(81) In th case. BICL has fairly and appropriately acknowledged that a çlassaçtion is
preferable procedure for the resolution of the COmmon 

issues. It does not claim, as is so often

claimed by defendants, that the natu and e).'"ent of the individual issues make a class action
.'unworkable". It is less importt, therefore, for the plaintiff to establish thathe has proposed a
"workablc" litigation plan for the resolution of the common and individual issues. Moreover, the
natue and extent of the individual issues remaining afer the common issues trial is likely to
depend, in large measure, on the findings made at the common issues traL 

The resolution of the

common issues may help to define what individual issues remain and how they can be most
economically, expeditiously and fairly addr.essed. A litigation plan drafed today may be nothng
more th a back of the envelope sketch that wil bear little resemblance to. the :fna working
drawing.

(82) AU that said, counsel for BICL makes a fair point whcn hc says that the litigation plan
should at least recognize the existence of potential individual issues and should indicate, at least

13



MAR-28-20 11 12: 29 JUGDES ADM I N h:M 1'U 'll0 0", ( :.,*~ r .i a UL,V/ U.LV

in a preliminary way, how the plaintitYproposes to address them. To that extent, I agree that the
litigation plan requires some amendment

Conclusion

(83) Subject to the amendment of the litigation plan, an order wil issue certifying this action
as a class proceeding. The plaintiff should prepare a draft order in accordance with s. 8 of the
C.P.A. and submit it to the defendant for review. The order will be setted, a revised litigation
plan win be reviewed and notice of certification wil be discussed, at a case conference. Costs, if
not resolved, may be addressed by wrtten submissions.

(84) The brevity of these reasons does not, perhaps, adequately reflect the work that the
paries put into this motion. The plaintiff s record was two volumes. The defendat s record was
four volumes. There were four volumes of authorities. The plaintiff's factum was 50 pages and
the defendat's wa 74 pages. Counsel took the commendable approach of finding agreement on

issues that were capable of resolution and vigorously contesting those that. wer.e not. This
resulted in an efficient and focussed hearng which the contentious matters were thoroughly
discussed. I express my th to all counsel for thcIr assistace.

É'-:~-'-r' ~ ~
G.R. Suathy J.

D2te: March 28 2011
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