
Court File No. CV-1142296800CP

ONTARIQ

SUPERIOR COURT OF JUSTICE

BETWEEN:

DAVID ilVANIGA and JENNIFER ZWANIGA

-end-

REVOLUTION FOOD TECHNOLOGIES INC.
and JOHNVINCE FOODS DISTRIBUTION L.P.

Defendants

Proceedíng under fhe Ctass Proceedings Acf, ígg2

AMENDEP STATEMENT OF CLAht

TO THE DEFENDANTS:

A LEGAL PROCEEDING HAS BEEN COMMENCED AGAIN,ST
YOU by the Plaintiffs. The claim made against you is set out in the fullowing
pages.

lF YOU WISH TO DEFEND THIS PROCEEDING, you or ån
Ontario lawyer acting for you must prepare a Statement of Defence in Form 184
prescribed by the rules of court, serue it on the Plaintiffs' lawyer or, where the
Plaíntitrs do not heve a lawyer, serve it on the Plaintiffs, and file it, with proof of
service, in this e,ourt office, WITHIN TWENTY DAYS after thÍs Statement of
Claim is served on you, rf you are served in Ontario.

lf you are served in another province or territory of Canada or in the
United States of America, the period for serving and filing your Staternent of
Defence is forty days. lf you are served outside Oanada and the United States of
Ameriça, the period is sixty days.
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Instead of serving and filing a Statement of Defence, you may
serve and file a Notice of Intent to Defend in Form 188 prescribed by the rules of
court. This will entitle you to ten more days within which to serve and file your
Statement of Defence.

IF YOU FAIL TO DEFEND THIS PROCEEDING, JUDGMENT MAY
BE GIVEN AGAINST YOU IN YOUR ABSENCE AND WITHOUT FURTHER
NOTICE TO YOU. IF YOU WISH TO DEFEND THIS PROCEEDING BUT ARE
UNABLE TO PAY LEGAL FEES, LEGAL AID MAY BE AVAILABLE TO YOU BY
CONTACTING A LOCAL LEGAL AID OFFICE.

ISSUE DATE: March 24,2011 lssued by " â,,Slau'whit¿"
Local Registrar

Address of court office:

1Oth Floor
393 University Avenue
Toronto, Ontario
M5G 1E6

TO JOHNVINCE FOODS DISTRIBUTION L.P.
o/a Planters Canada

105 Adelaide Street West
No. 904
Toronto, Ontario
MsH 1P9

AND TO REVOLUTION FOOD TECHNOLOGIES INC
23 Small Crescent
Oro-Medonte, Ontario
LOL 1TO
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CLAIM

1. THE PLAINTIFFS, DAVID ZWANIGA and JENNIFER

Z¡rlANlGA, claim on behalf of themselves and on behalf of each member

of the Class:

(a) damages for fraudulent misrepresentation or alternatively,
for negligent misrepresentation in respect of representations
made to class members and relied on by them and/or made
to induce class members to purchase the Revolution 650rM
peanut vending machines and related services and products
hereinafter described and/or to enter into agreements for the
acquisition of Planters@/MD peanut products and other
products described hereafter, in the sum of $20,000,000.00;

(b) Rescission of the Franchise Documents, as hereinafter
described. pu to section 6 of the Wisha¡'t Act
lFranchrse Drsc/osureJ. 2000, S.O. 2000, c. 3, as amended:

(c) damages for breach of section 3 of the Añhur Wishañ Act
(Franchise Disclosure), 2000, S.O. 2000, c. 3, as amended,
in the amount of $20,000,000.00;

(d) special damages in the amount of $500,000.00 for each;

(e) general damages in the amount of $250,000.00 for each;

(0 an accounting of all monies received by the Defendants from
class members for peanut vending machines, fees and
othenruise, along with a declaration that the Defendants or
either of them return all such monies to the class members
and an Order compelling that payment;

(q) punitive and exemplary damages in the sum of
$20,000,000.00;

(h) prejudgment and post-judgment interest pursuant to the
Cou¡t of Justice Acf, R.S.O. 1990, c, C.43;

(i) costs of this actíon on a substantial indemnity basis,
including HST; and,

(j) such further and other relief as counsel may advise and this
Honourable Court may permit.
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NATURE OF THE CLAIM

2. David and Jennifer Zwaniga were interested in operating

their own business. They attended a presentation given by the

Defendants during which they were made the promises and given the

representations described below. The presentation by the Defendants

was designed to induce attendees such as David and Jennifer Zwaniga

into purchasing peanut vending machines and agreeing to subscribe to a

system for selling peanuts to the public that was based on a business plan

created by the Defendants to improperly obtain money from the putative

class members.

3. In particular, the Defendants misrepresented that class

members would achieve weekly incomes of $300 to $2,400, would receive

location assistance for the placement of the peanut vending machines

they purchased from professional locators and training provided by the

Defendants, amongst other things. These representations were not based

in fact and were false.

THE PART¡ES

4. The Representative Plaintiffs, David Zwaniga and Jennifer

Zwaniga (hereinafter together referred to as the "Zwanigas"), reside in the

City of Kitchener, in the Province of Ontario. The Zwanigas are
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representative of a national class of persons (the "Class Members") all of

whom entered into Membership Agreements with the Defendant,

Revolution Food Technologies lnc., and subscribed for and purchased

one or more Revolution 650rM peanut vending machines and other related

products and services, based on the misrepresentations described below.

5. The Defendant, Revolution Food Technologies lnc., is a

company incorporated pursuant to the laws of the Province of Ontario, and

carries on business aS a manufacturer of vending machines and as a

distributor or licensee of Planters@/MD peanut products. At all material

times, the Defendant Revolution Food Technologíes lnc. was the

manufacturer, distributor and retailer of the peanut vending machines

described below, throughout Canada. ln addition, the Plaintiffs plead that

and/or Franchisor's Associate, as defined bv the Adhur Msharf Acf

dS
lt

WshadAcf'). and as set out in paraqraphs 61-74 below.

6. The Defendant, Johnvince Foods Distribution L.P., is a

limited partnership registered pursuant to the laws of the Province of

Ontario and carries on business as a food manufacturer and distributor.

At all material times, the Defendant Johnvince Foods Distribution L.P. was

a licensee and/or duly authorized exclusive distributor of Planters@/MD
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peanut products in Canada and operated and carried on business aS

Planters Canada. At all material times, Johnvince Foods Distribution L.P.

operated, associated and/or participated in a partnership and/or joint-

venture with Revolution Food Technologies lnc. in the marketing,

promotion, distribution and/or sale of the peanut vending machines

throughout Canada. ln addition. the Plaintiffs plead that the Defendant,

Associate. as defined by the Arthur Wisha¡t Act (Franchise Disclosurel,

2000. S.O. 2000, c. 3. as amended (the "Arfhur Wisharf Acf'1. and as set

out in paragraphs 6l-74 below

7. All acts and omissions of Revolution Food Technologies

lnc.'s sales representatives, directors, agents and/or employees were

within the scope of their employment and agency, and as such, the

Defendants are vicariously liable for the acts and omissions of these

salespersons, d i rectors, agents and/or em ployees.

THE SCHEME

8. In or about September 2009, the Defendants entered into a

partnership and/or joint-venture to create the "Revolution

650rM/Planters@/MD Program" (the "Planters@/MD Program"). The

Planters@/MD Program was marketed, promoted and advertised aS a

business opportunity for those who wanted to operate their own business.
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The Planters@/Mo Program was expressly endorsed by Johnvince Foods

Distribution L.P., acting as Planters@/MD Canada, and in particular,

JohnvÍnce Foods Distribution L.P. permitted Revolution Food

Technologies Inc. to use the Planters@/MD brand and trademarks on

promotional materials, make representations regarding the relationship

between Planters@/MD and Revolution Food Technologies lnc., enter into

agreements of purchase and sale with class members regarding vending

machines intended to sell the Planters@/MD peanut products, and sell the

Planters@/MD peanut products to class members. Further, Johnvince

Foods Distribution L.P. represented to others that Revolution Food

Technologies lnc. was its partner in this enterprise.

9. The Planters@/MD Program was based on the sale of peanut

vending machines which dispensed the Planters@tuD peanuts and bore the

Planters@/MD brand name and trademarks. Class Members were invited to

purchase multiple numbers of the peanut vending machines, which were

to be strategically located in certain geographical areas. Class Members

were told that there would be controls on the number of distributors placed

in each territory. They were told that "professional locators" would help

place the machines in ideal locations to maximize revenues. They were

told that the Planters@/MD peanuts could only be sold using these vending

machines and that each machine was specifically designed to dispense

exactly 4 ounces of Planters@/MD peanut product per paid vend.
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10. The Vending Machines were to be located in existing

business establishments. Class Members were offered the following

packages at the following costs:

Plan A - (72) Revolution 650rM Vendors - $ 64,440.00

Plan B - (51) Revolution 650rM Vendors - $ 48,195.00

Plan C - (36) Revolution 650rM Vendors - $ 35,820.00

Plan D - (18) Revolution 650rM Vendors - $ 18,810.00

Plan E - (9) Revolution 650rM Vendors - $ 9,855.00

11. To be eligible to purchase the Planters@/MD nuts and use the

Planters@/MD brand name, Class Members were required to enter into a

"Membership Agreement" with Revolution Food Technologies lnc. Each

Membership Agreement required an initial fee of $995.00 (plus GST),

followed by annual renewal fees of $495.00 (plus GST).

12. Class Members heard the representations at sales

presentations, which were intentionally marketed by the Defendants as

being organized by Planters@/MD in unison with Revolution Food

Technologies lnc. At such presentations, Planters@/MD' promotional

materials were widely disseminated. The promotional materials

supplemented and repeated the oral representations made by sales

representatives at the presentation regarding the $300.00 to $2,400.00 of

weekly income the peanut vending machines would generate, the

advantages of associating with the Planters@ruD brand name, the ongoing
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location support provided by the Defendants, that no selling was required

by purchasers, and that the individual vend size was 4 ounces for each

purchase from the peanut vending machines, amongst other things

(hereinafter the "Representations"). The Representations were false and

were made for the purpose of inducing Class Members to purchase as

many peanut vending machines as possible for the financial gain of the

Defendants.

13. The Defendants did not properly, or at all, disclose to Class

Members the inherent financial risks associated with the Planters@iMD

Program. In addition, the peanut vending machines that were provided

did not have the capacity for the promised vend serving sizes of 4 ounces.

THE MARKETING INFORMATION PROVIDED TO CLASS MEMBERS

14. A Planters@/MD Canada "Letter of lntroduction" was

distributed at seminars held by the Defendants, which emphasized

Planters@/MD involvement and support for the Planters@/MD Program. lt

encouraged Class Members to "seriously consider this opportunity for you

and your family" to participate in the Planters@/MD Program and specifically

stated the following:
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F ÉafltergË. ü ana& - Letzæ at lnt/ ÛdtÂà"ËÉççr

P4ae@ furdg" Johnvinoe Foo{þ EFsffiuties LP ,s pþæed to irfuduce RercåIirt
aÉ diatËr"*r d -ltg Rg.rvhÉiu1
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bebvËd [lh- chara¡ter l¡ave beee recogniæd æ È syrBbût of flãÍty b
csrarsners in lsr hür'¡e rr8id ffid trÐtfid ü)e lffild fu ot¡er f{10 Yess.
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A:ÊaFîãtir lier+rsdsing ,h*s be*t a pr#He srd Fopular droice for ernã¡Ë h.Fjã€ss
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TMtyu¡fufq¡r¡r¡ÞrEÉir Tì!Ê FåÆl¡-lim ffi ml Phr¡erú üffitffi*]
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Fble: lf ¡lo+*istr to Goflft[T[ ür*wÐh¿saerÈwitttTTte,fui,toatíicTå5t¡'PrEgFã]¡ Yiè

Ftpne or er*d p$eæe emlact:

Ub l¿loltr,J,

ErËÊrrth¡e Fres*terü af S# e ilsrtdir€
Tol Free: tü:¡
EOeil¡@fuire,¡æ, qiFe iÉ srt{ect f ne 'FevokÉirc 651! ¡*Ë-F]fl
lireõ*itE

15. A sales brochure was distributed by the Defendants. lt was

entitled "New Wall Mountable Planters@MD/Revolution 650rM Vendor" and it

stated the following with respect to the profitability of the Planters@/MD

Program:
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So How Much Do I Make?*

1 Machine = $35O-$7OO Per Year

2 Machines - $7OO - $1r4OO Per Year

3 Machines - i L, OO - $ ¿10o Per Year

*Qualifying Locat¡ons Only Based on Average Volumes

16. The Defendants repeatedly misrepresented the profitability

of the Planters@/MD Program by providing examples of income generation

that had no basis in fact and were unachievable. Examples of such

misrepresentations are contained in the "Revolution 650rM Profit Potential

(National)" worksheet which sets out expected profit based on 4 and 2

sales per day per vending machine, at each level of investment in the

following specific terms (showing the lowest rate of return in the first year

as 80% to a high of 197%):



Vend Price

G.S.T.

cup

Location Commission

Prodüct Cost

Total Cost 1 Vend

Prof¡t Per vend

Plan E

'Profil / Day $ 43.5c $

Pfof¡t / wêek $ 304.92' s

P¡oÍilIYeæ $ 1ã,855.84iS

i si
t.

lnveÊlmeEtRequired i$ 9,855.00ì $

2.00

o.oe "See how smo'll chønge
o.os can truly aild up
o.zs, tobeBigBucks!"
0.40

0.79

1.21

Based on 4
Plan D Plan C

$ 174.24'l
g r,2i9.6s $
s 63,423.36, $

87,12

$

$

$

$

$

$

$
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tu,tto.oo $

18

1,045.00 $

169o/o

f 8,810.00

l8

1,045.00

84n/o

35r82o,Oo

36

995.t0

1770/a

Plan C

87.12: 5

609.84, $

31.711.63 ì $

$ 35,t20.00 $

3C

$ 995.00 $

89Vû

5.05 $
42.35 $

2,2O2.2O i

Plan B

246.84 i
'1,727.88 $

s9,s4e.76 s

Plan B

123.42

863,94

44,994,88

48,195.0O $

5f

945.00 $

93%

7,26

50.82

2,642,64

Plan A

348.48

2,439,36

pEwnz

Plan A

174,24

1 ,219"68

ô3,423,36

84,44fi.OO

12

895.00

98Vo

$

s

$

31,711.68

84

6

609.

Number Of Mâchines

Cost Per Machine $

I
1,095.00

161olo

$

$ 4g,tgi.oo: $ 64,440.00 ì

51 72

895.00

lÐ7a/o

$945.00

186qó

$

:Retürn On lnvestmsnt

Profít / Day

Profit/ Week

Profít / Year

Plan É

2i.7G i $

152.46 $

7,927.92 $

lnvëstñent Requíred $ 9,855.00 $

Number Ôf Machines : 9

cosl Per Machine ì $ t,og5'oo ì $

Return On lnvestment . 80o/o:

$

$

$

$

$

$

Aif r.ri lhe ¿tiovè f¡gúfes ars sÍdmples Dnl'y'. Tûxes, Droíiilct co:-rts, ãníl lor:¿¡iÌQri r¡,'lnmissír:ns rÍläy viìly
Rrvotuti(rn Ford Technalóqies !nc. d{-res ûot guilr,.ìrtee ,rny s¿les úr pro!¡ts ilt d¡stlit}utcrr nr3chir:ós

ås s;lês dnd F.of ii wi¡l rlepen<.i r:n the qu¡iity oi sorv¡ce renciercai l},, the .iish'¡llijitt
+ 8.)$Èd on a tyÐi.o1 placement of 3 machines per- iciatÌon.

Prolit/DaylMachine

Protif/Week/Mach¡îe

Profit/Yearl Machine

Proflt Besed on 2 Sales / Day
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17. These written representations were supplemented by oral

representations made by the Defendants at sales presentations including

the following representation made by Rod Knight, the President of

Revolution Food Technologies lnc., at a presentation for the Planters@/MD

Program held in British Columbia in November 2010 (the "8.C. Seminar"),

wherein Mr. Knight emphasized the profitability of the peanut vending

machines by specifically stating to Class Members:

"...the average Plan C distributor [36 Vending Machines] spends

approximately 6 to 10 hours per week and has earnings of between

$31,000.00 and $63,000.00 per year, based on minimal to average

sales."

18. ln addition, the Defendants dístributed a "Frequently Asked

Questions" information package to Class Members (the "FAQ"). The FAQ

disclosed that the Defendants were associated with the Planters@/MD

Program. The FAQ also emphasized the benefits of having the

Planters@/MD brand attached to the Vending Machines.

19. The Planters@/MD Canada website (www.planterspeanuts.ca)

also promoted and endorsed the Planters@/MD Program. Under the

"What'S New" heading on the Planters@/MD Canada website, there WaS a

link to a company announcement relating to Revolution 650rM. The

Company Announcement stated specifically:
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JEËË

ÀFEIL 7, ¿Ft*

CÕM PA¡¡Y A'{ñ{TU?{ÐEMEI*7

Flante{ÉÛw Cåflåda. Johrwince Fofils Ð¡Ftr.ibt*¡Dft LF ale pbased to provftfe an
¡ipd¿ts sE ?Tr€ Êé{þlE*iÐr} ö5&4 I Fisater# flÐgråm laÉrlc T€d in €apûenÈar 20€4.

TÕ dafs rÐore thåÞ f ffi CÉnãdsl €ntFÊprEnÊürB tr8vs bdor: .appoißf€d *s lrniepende*t'Fbvølüti)rr
6€Ér* I Flanlersffi deçffiJters. mprEÉËrãt¡ÌIg å c€rrÈ¡ftËd dbcatlrn at ovry 4"5OG mækir¡es b
tÊ¡å milt{eà Frflfi c¡üæ ås lsrge ae Toroaùo sd \¡åI]€sÈ1ìas te tgfial¡êr nra¡ksts êI¡c;} 83 lq¡'þü*tl8
åfid S'udbr.rtls tflã goErar:z?raa be+n rttlnrs**ibdy eÊÈrãc€d'

ßenofrdi¡n Foed TechnoúogÈes lnc. rril¿ eor¿tinúe lbå €4igoíng sâùFct¡êtt of dislritx¡ìc¡a dulio'R U)1&

$ri¿tùâ ssriss Ðf ¿srninareanrya¡ç¡nscovaringeitiee lta su.tltÞleprcvincp*, Thscsçnpaay expecktc
trave appakrted crc€tr 358 ffiiþtrtets åûd db€*ted av€f f {}rO0{} ã¡adtinss by D€d;Ëtstbår sf ZiH ê-

Fl¿ntsrsffi C€nåda afld JdÈrvirÞÊ FoÐds ÐåsFtùtisl LP *orÉiBr¡etG rYsk ç9itì tfi€ îiÐv.oÎdiÐ*
Ðuying Ê¡aup¡F to' exgâed iürå rangê cf produets ¡r¡aiTabte tc Fêr.o¡sft.;tr €õåtr / PlanteÉut
da3ËibutÞrs ååd to ãuppçst f¡€¡f 'dtcrts ryiltr ,ir¡fio.vãtive maketieg aollrtiffle. Ël¡Uþ Eoñt¡nuÊ åo b,P

l,rrFrsssËd¡ äry thÞ aórerlisiag udøe árd Í*cre*neçtaå såtë6 ànpac.t¡t¡s ptrÐgrøn fl3s .rÊ¡Ìt€d f,ar €ltr
6crrÞsrly' ã¿Ilç Ðon LÐcb \rleë Præifs4ìt, SãIÉs & t¡ld*eting ls'P¡t¡fFr+ffi üarrade-

Fcr raors Ínforrr¡aäon on upcc+nirç secnioars go tol wwflf'bl'åiHeãsÐvÉfit.ee
To eorrtæt fiÊ!¡o¡ttfíon Faod TÐdtnologiâslriç. êãlâä: inloÖ¡svÕltttítrt65*,çêttr

##$

20. As at the date of issuance of the Statement of Claim, the

reference to the Planters@/MD Program on the Planters@/r/lD Canada website

remained.
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21. At the B.C. Seminar, Mr. Knight also stated the following with

respect to the involvement of Johnvince Foods Distribution L.P., operating

as Planters Canada, with the Planters@/MD Program:

"This Program comes directly from the head office at Planters and
is supported in all ways through training, marketing and

development of our distributors."

22. The Planters@/to Program was controlled and maintained by

the Defendant Johnvince Foods Distribution L.P, which required, at least

initially, that Class Members ensure that their credit accounts were

maintained at or above $300.00 (the "Credit Account") and that a minimum

number of I cases of Planters@/MD peanut product were ordered. The

minimum Credit Account requirements are detailed in the following letter

distributed to Class Members by the Defendants:
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lmpx, lant Annavncernent Will"¡ kegarú* 1 rs

I

Tbe f;evolution Buying Gratsp Mtuunís*ratior* staff is v*y excitd tc annosnÉe that

wekave negctiated a special aruângertTer*tv,nihPlãnters",'*1* Cznaèato aålou¡ all Enennhers

Ð onË€ ger vear ,*'speclaå sr€dit æcas*t depcstt'*, Flease read belsrt¿ far dec-aiâs"

As ycu are aware, ûur aEreement witb P¡aniers#r'lÚ ìn regards lo the nraintenance of mernþërs Credit Act:ounts is as
f*llcws: once a membef s srçeiit acccu¡t t¡alance drops belaw the $300 level, the rnember rr¡usl irnrnedìatÊly makè ñ
depos!1 t* repienish lhô âcËaunl back irp to the init¡âl deposit amounl. This degosil requìrerrent varies according to lhe
siee r:f lh* me¡nber's distr¡bnlorshÍp. in rTlany cases this can be as much as $3,00CI " $5,0Û0.

On more than ùne sccasion we have found thal tl¡is deposit requ¡rement has pul d¡str¡butors inlo a tight financial spot
anri left our administration st*lf in the ünenviable position to h¿ve 1o enforce ihe Agreement rÊgärdless. ln sorie cases
we have bad no choÌce but to cancel a membership due to a rnembe/s inâtlifiiy tt adhcre to the Agreement. Tftis nerv

ãrranssmerlt with Flanters cauld prevent ug lrom having lo do sú ín the fulure if t¡renrbers use this speciãf arrangemenl
slralëgiGÌilly.

We have also notíced a number of nren¡Þer's âEcÊunts hovering just above the $30Û level. witi no llew orders having
been placed for marry rnÐnths. i¡Ve believe these dislrìilulors ¡¡ra avoidin€ piacing orders fçr new products thåt they knüw
wcul<i help thei¡ businesr. for lear at çlropping b*ìow the $3ù0 Ìevel and having to replenish their account aTl tbe way
bÊÐk ter the lop.

We have explained the abova to PlantersÙMti Canada ând they have respcnded by amendÍng the Revolutíon Fuyìng
Çror.lp rr':emb*rs A$reèÌnðfi1 10 inalude the option for any mernb*r tË rì'¡ahe â depasit tû lheir ÐIedit âctûunt in ån Êrnount

LFSS than the luil relill ¡rmouni on * once per ealendar year basis.

The $30t nìin¡nìrñt deposit levei is etáll ¡n ÊileOt and lhe stsnriard online re-fill deposit prtce€s will stiìl wûrk lhe sËr'îe

way ít does ruffently. lf you wor.rld like ta exercise your (onee per calerdar yèar) üption !o dep*sit Jess tha¡ the requirod

arüaunf . this must be cJone try úo:ttacling Ançela or Liz in our admín offíce during norrnal business houls or by ernail at
ftre followir:g âddres€ë5 :¿t{'}È}:-4',#)të:¿9i)i1þ1iÕ11'.} l-gm or iiz@revfooclfech.ÐÔtn-

lte sìncerely hûpe thaf this new pr:licy and o,ur elãorls on behalf Õ1 our rìlembers contínue to tontr¡bute tû yûur success

e¡:d cur l*nç lerm busin*se re¡ation$h¡p.

Sincerely:

Devåû l-l€wfloit.
üeneral Månageí

nBGCredÍtÁccount
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23. The Defendant Johnvince Foods Distribution L.P. was acting

in partnership and/or joint-venture with Revolution Food Technologies Inc.

in relation to the Planters@/MD Program and shared in the profits of the

Planters@/MD Program.

24. Class Members were induced into purchasing peanut

vending machines based on the representations in the above-mentioned

promotional materials and/or at the presentations they were invited to. ln

particular, Class Members reasonably relied upon the accuracy and

completeness of the promotional materials that were disseminated

concerning Planters@/MD involvement which provided credibility to the

Planters@/Mo Program, the income generation projections, the location

assistance provided for placing the peanut vending machines, control over

the number of distributors placed in each territory, that no selling was

required by purchasers, and information regarding the size of the serving

of each vend, amongst other things.

DEALINGS WITH THE DEFENDANTS

25. Class Members first became aware of the Planters@/MD

Program through invitations received by regular letter mail. The invitation

presented the seminar as a joint initiative between Planters@ruD and

Revolution Food Technologies lnc., as it contained the following

information:



"You're Invited To The Planters@MD / Revolution 650rM

Dinner / Business Presentation & Performaîce"

The back side of the same invitation represented the "$300 to $2,400 /

Week" income inveStors could expect, amongst other advantageS, in the

following specific words :

-18-

Ëf+¡¡ Pfam¿rrffitr/f,ewfutio¡ ó50"
tfrndoff To Ee Phcedln Yarr,4ru
l¡talD¡t¡tlib¡¡tryr To fl,l¡lmh ¡nd EIll

t SubstårTda[ Tax Benef i¡E

r lVotkYor¡r Ov¡n Houns

' No Selling - loratisns Proryided
. ltl+*+trrÊ SuppOrtfr.onr Pl¿rÞrf\D tãfnda
. lnuestments $Ërt as lorv as $F,t55
. Lintted Humber tf Dlruibutor App+inted

lnfunnatlon ftese¡tatru tE bs HÊld
In Ya¡r Area - Detat sn B¡clr

'É84 rd Flt¡Èrrtúitr to' lrh l¡

I
!

26. The promotion at the presentations held by the Defendants

included Planters@/MD posters and marketing ítems. ln addition, sales staff

wore Planters@/MD clothing. lt was the intention of the Defendants to

represent the involvement of Planters@iMD so as to increase the credibility

and exposure of the Planters@/MD Program and induce Class Members to

participate in the Planters@/MD Program, pay the required fees and

FR=E
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charges, and purchase multiple peanut vending machines from the

Defendants.

27. The Planters@/MD Program consisted of options to purchase a

certain number of peanut vending machines. The peanut vending

machines were marketed as having the ability to hold up to 3.8 kilograms

of Planters@/MD nuts. Further, it was represented to Class Members that

each vend would produce 4 ounces of nuts for a customer at a cost of

$2.00 per vend. The promotional materials heavily relied upon

representations regarding the "generous portion Size". ln fact, the peanut

vending machines are unable to produce vend sizes of 4 ounces due to

their design and customers are dissuaded from subsequent purchases

because the portions are not "generous" at all.

28. The Planters@/MD Program was presented as a time-limited

offer in which Class Members were instructed to sign up as soon as

possible as there was only limited availability for participants in the

Planters@/MD Program. Pressure tactics were employed, such that class

members were advised that if they did not sign up immediately, they would

miss the opportunity to do so. This denied Class Members the opportunity

to thoroughly consider and investigate the Planters@/Mo Program prior to

investing in it.
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29. The Defendants also hosted question and answer sessions

regarding the Planters@/MD Program. Rod Knight, the President of

Revolution Food Technologies lnc., led these sessions. All of the

representatíons made in the promotional materials were reinforced orally.

Class Members were told that following their initial order of peanut

vending machines, it could be some time before they could purchase

additional peanut vending machines and, therefore, they were pressured

to purchase as many as possible initially.

30. ln reliance on the Defendants' representatíons, Class

Members purchased peanut vending machines in varying amounts. They

were also required to provide an initial deposit if they wanted to have the

opportunity to participate ín the Planters@/MD Program. The required

deposit was equivalent to 30% of the total amount of the start-up plan

applied for. The deposit was non-refundable. The remaining balance had

to be paid within one week from the date of deposit, failing which the

deposit would be lost. This is alleged to be an oppressive business tactic.

31. In addition, stands, promotional materials (including

Planters@/MD apparel) and initial Planters@/MD peanut product for the peanut

vending machines had to be purchased by Class Members. The

Defendants also provided advice regarding the appropriate amount of

Planters@/MD peanut product to purchase. The Defendants' advice in this
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respect was grossly inaccurate and many of CIass Members have been

forced to discard targe quantities of Ptanters@/MD peanut product because

it became stale and/or inedible before it could be sold. Class Members

have not achieved anywhere close to the minimum 80% rate of return

promised by the Defendants in the above-mentioned promotional

materials.

92. The Planters@'Mo Program also required Class Members to

maintain an ongoing Credit Account to purchase Planters@/MD peanut

product. The required deposit ranged between a minimum of $1,000.00 to

a maximum of $5,000.00, depending upon the size of the purchase order

(i.e. the number of peanut vending machines purchased).

33. Class Members were presented with and asked to

immediately sign the "Revolution 650rM Distributorship & Equipment

Purchase Agreement", which included Addendums "A" and "8" ("Sale of

Business Agreement"), and "The Revolution Buying Grouptt Membership

Agreement", and a "Letter of Understanding" (referred to collectively as

the "Franchise Documents"). These documents were not adequately

explained to Class Members, such that they were not aware of the

agreements they were entering into. Class Members were simply directed

as to where to sign.
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34. Prior to purchasing the peanut vending machines, Class

Members received and/or reviewed the promotional materials provided by

the Defendants. These materials, as outlined above, were designed to

encourage peanut vending machine sales and were disseminated with the

intention that Class Members would rely on the representations therein,

and they did so.

35. All of the above-mentioned sales brochures and other

promotional materials are hereinafter together referred to as the

"Promotional Materials".

THE ZWANIGAS' SPECIFIC DEALINGS W¡TH THE DEFENDANTS

36. The Zwanigas first became aware of the Planters@/MD

Program through an invitation received by regular letter mail in or about

February 2010. The Zwanigas attended a presentation held on March 1,

2O1O in Kítchener, Ontario. At this presentation, the Planters@/MD Program

was described as consisting of options to purchase a certain number of

peanut vending machines. The Planters@/MD Program was presented as a

time-limited offer in which the Zwanigas had to sign up as soon as

possible or risk losing the opportunity to pafticipate.
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37. On March 3, 2010, the Zwanigas attended a question and

answer session hosted by the Defendants. All of the representations

made in the Promotional Materials were reinforced orally at the

Defendants' organized sales presentation. The Zwanigas were told that

following the initial order of peanut vending machines, it could be some

time before they could purchase additional peanut vending machines and,

therefore, they were pressured to purchase as many as possible initially.

38. On March 4, 2010, in reliance on the Representations, the

Zwanigas elected to purchase 51 peanut vendíng machines (Plan "8" of

the Planters@/MD Program), at a total cost of $56,232.51 (inclusive of taxes

and membership fees). As the Zwanigas purchased Plan "8", they were

requíred to provide a non-refundable deposit of $15,000.00'

39. After their initial down payment of $15,000.00 made on

March 4, 2010, the Zwanigas were required to pay the balance of

$41,232.51 by March 12,2010, which they did. ln addition, the Zwanigas

were required to purchase stands, promotional materials (including

Planters@/Mo apparel) and Planters@/MD peanut product for the peanut

vending machines at a cost of $9,120.04, as well as headers at a cost of

$135.60. ln total, the Zwanigas spent $65,488.15 simply in start-up costs

as a result of participating in the Planters@/Mo Program. The Zwanigas

were advised by the Defendants as to the appropriate amount of
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Planters@/MD peanut product to purchase. The Defendants' advice in this

respect was grossly inaccurate and the Zwanigas have been forced to

discard large quantities of Product because it became stale and/or

inedible. In their first 8 months of operation, the Zwanigas generated a

mere $2,100.00 in sales, despite all reasonable and appropriate efforts by

them.

40. Also on March 4,2010, the Zwanigas were presented with

and asked to immediately sign the Franchise Documents the "Revelutien

65ew Distributership & E

und€f€tand+n#. These documents were not adequately explained to the

Zwanigas, such that they were not aware of the agreements they were

enteríng into. The Zwanigas were simply directed as to where to sign.

41. After one year of operations and despite all efforts to make

this business a success, including the hiring of professional locators,

purchasing of Planters@/MD peanut product and contact with the

Defendants regarding successful business strategies, the Zwanigas

invested $65,488.15 in start-up costs and generated only $2,100.00 in

sales. Accordingly, the Zwanigas experienced approximately a less than

3% return on their investment in year 1. Despite the Defendants'
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projections, the Zwanigas' return on investment is consistent with that of

other Class Members.

THE CAUSE OF ACTION AGAINST THE DEFENDANTS

42. The Defendants collectively, in partnership and/or joint-

venture, created, reviewed, drafted, supervised, approved and authorized

the design, contents and distribution of the Promotional Materials and the

representations made orally at the sales presentations they hosted and

knew or ought to have known that Class Members would be receiving the

Promotional Materials and/or oral representations and relying upon the

accuracy and completeness of the information contained therein in making

any decision to participate in the Planters@/MD Program and purchase the

peanut vending machines.

43. The Defendants knew or ought to have known that the

information with respect to the Representations was inaccurate,

incomplete, false, deceptive and/or misleading.

44. Further, once the Defendants became aware of the extent to

which the information with respect to the Planters@/MD Program was

inaccurate, incomplete, false, deceptive and/or misleading, they failed to

take any steps to correct the Promotional Materials and/or to contact
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Class Members to advise them that the Promotional Materials were

inaccurate, incomplete, false, deceptive, and/or misleading.

45. The Zwanigas state that the Defendants negligently

breached their duty of care, are liable for deceit or fraudulent and/or

negligent mÍsrepresentation, as a result of which the Zwanigas suffered

damages as set out herein. ln particular and in addition to the allegations

set out herein, the Zwanigas claim against the Defendants for:

(a) providing to Class Members Promotional Materials which
were inaccurate, incomplete, false, deceptive and/or
misleading;

(b) not providing Class Members with amended and accurate
Promotional Materials once the Defendants were aware that
the Promotional Materials were inaccurate, incomplete,
false, deceptive and/or misleading;

(c) negligently, recklessly and/or fraudulently allowing the
Promotíonal Materials to contaín information which they
knew or ought to have known was inaccurate, incomplete,
false, deceptive and/or misleading and in allowing these
documents to be distributed to Class Members;

(d) negligently, recklessly and/or fraudulently failing to provide
Class Members with amended and accurate Promotional
Materials once they became aware that the information in
the Promotional Materials was inaccurate, incomplete, false,
deceptive and/or misleading;

(e) fraudulently and/or deceitfully allowing the intentional
distribution to Class Members of Promotional Materials
which it knew was inaccurate, incomplete, false, deceptive
and/or misleading;

fraudulently and/or deceitfully failing to provide Class
Members with amended and accurate Promotional Materials
once they became aware that the Promotíonal Materials
contained information that was inaccurate, incomplete, false,
deceptive and/or misleading ;

(Ð
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(g) negligently, recklessly and/or fraudulently making
Representations which they knew or ought to have known
were inaccurate, incomplete, false, deceptive and/or
misleading; and,

(h) fraudulently and/or deceitfully failing to correct the
Representations made once they became aware that the
Representations were inaccurate, incomplete, false,
deceptive and/or misleadíng.

46. Further, the Zwanígas state that the Defendants intentionally

distributed Promotional Materials and/or made Representations to Class

Members which it knew were inaccurate, incomplete, false, deceptive

and/or misleading. The Defendants did so to entice Class Members to

purchase peanut vending machines for the Defendants' collective profit

and gain. The Defendants had knowledge and experience in the sale of

food products and knew that by providing Promotional Materials

associating the peanut vending machines with the Planters@/MD brand

name that the number of investors and size of the investments would

increase. ln addition, the Defendants employed oppressive business

tactics as set out above.

47. Class Members reasonably relied upon the Representations

and the Promotional Materials to contain information regarding the

Planters@/MD Program and the peanut vending machine specifications

whích was accurate and contained all material statements. As a

consequence of this reliance, Class Members proceeded to participate in

the Planters@/MD Program and purchase peanut vending machines.
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48. The Defendants' actions, in concealing the true extent and

nature of their misrepresentations, misconduct, deception and/or deceit,

operate to toll any possible statutes of limitation under principles of

equitable tolling.

M isrepresentation a nd Fraud u lent M isrepresentations

49. ln order to attract purchasers, the Defendants prepared and

provided to Class Members Promotional Materials and made statements

to Class Members at sales representations they hosted and promoted

which contained the following misrepresentations, all of which are

inaccurate, incomplete, false, deceptive, and/or misleading:

(a) the Promotional Materials promised income of between
$300.00 and $2,400.00 per week without the Defendants
undertaking appropriate due diligence to ensure this
information was accurate or alternatively, intentionally and
blatantly misrepresenting or covering up information
regarding actual income levels;

(b) the Promotional Materials stated that the individual vend size
would be 4 ounces when, in fact, it is not possible for the
peanut vending machines to produce vend sizes of 4 ounces
due to its desÍgn. The holding area of the peanut vending
machines, which measures the volume of the nuts prior to
dispensing, is approximately 3 ounces. Accordingly, the
peanut vending machines cannot dispense at 4 ounces;

(c) the Promotional Materials stated that the locations for the
peanut vending machines were to be provided, however, the
professional locators hired by the Defendants were unable to
secure locations due to the oversaturatíon by the Defendants
of the market resulting from the large quantity of peanut
vending machines sold to Class Members in each
geographical area;
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(d) servicing of each peanut vending machine was to take no
longer than five to ten minutes, when, in fact, it takes much
longer and the need to remove the peanut vending machines
from their location to be cleaned limits their exposure to
potential purchasers and decreases their profitability;

(e) Class Members would have their peanut vending machines
placed in specific geographical territories so as not to
oversaturate the market in these areas. ln fact, there was no
control placed on where Class Members could locate the
peanut vending machines and, as a result, market
oversaturation caused by the Defendants was inevitable;

(f) training was to be provided to Class Members to qualify
them as "company trained distributors". Class Members
were not provided with on-site training; and,

(g) the Planters@/MD Program was presented as a time-limited
offer which created an impression of urgency that was false
and oppressive, and prevented Class Members from
investigating the viability of the Planters@/MD Program, in
particular, whether there existed market oversaturation, prior
to purchasing the peanut vending machines.

50. At no time did the Defendants ever correct the Promotional

Materials or the Representations, including the oral representations made

at theír sales presentations.

51. The Defendant Johnvince Foods DistrÍbution L.P., acting as

Planters Canada, made the above-mentioned misrepresentations and/or

authorized, permitted and/or acquiesced in the drafting, issuance and

dissemination of the Promotional Materials and the Representations.
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52. The Zwanigas state that the Representations and the failure

to disclose material facts were made or withheld by the Defendants

falsely, with knowledge of their falsity or recklessly with the intention that

Class Members would act on the Representations and non-disclosures

and participate in the Planters@/MD Program and purchase the peanut

vending machines for the financial gain of the Defendants.

53. The Representations were repeated to the Zwanigas and

other Class Members in the Promotional Materials and through oral

statements by representatives of the Defendants.

54. The Zwanigas state that they and other Class Members

relíed upon the false Representations and that all relevant facts had been

disclosed, which they were not, and by virtue thereof they and the Class

Members were induced to and did participate in the Planters@/MD Program

and purchase peanut vending machines to their detriment causing them

damages.
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M isrepresentation and Neg I igent M isrep resentation

55. ln the alternative, the Zwanigas state that these

misrepresentations were made negligently with the intention that the

Zwanigas and other Class Members would act on them to participate in

the Planters@/MD Program and purchase peanut vending machines which

they did to their detriment causing them damages.

56. The Zwanigas state that in the circumstances of this action,

the particulars of which are pleaded in this Statement of Claim, there

existed a duty of care based on a sufficiently close and special

relationship between the Zwanigas and other Class Members and the

Defendants such that it was within the reasonable contemplation of the

Defendants that carelessness on their part would cause damage to the

Zwanigas and other Class Members.

57. The Zwanigas state that the Representations and non-

disclosure set out above amounted to untrue, inaccurate or misleading

representations whích were made negligently or carelessly and without

regard for proper due diligence.
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58. The Zwanigas state that the Defendants made the

Representations or withheld relevant disclosures with the intention that the

Zwanigas and other Class Members in reliance upon them would

participate in the Planters@/MD Program and purchase peanut vending

machines.

59. ln all the círcumstances involved with the promotion and

sales of the Planters@/MD Program and its peanut vending machines, the

Zwanigas and other Class Members reasonably relied upon the

misrepresentations or the fact of their existence and that all relevant facts

had been disclosed, which they were not, and by virtue thereof the

Zwanigas and other Class Members were induced to participate in the

Planters@/MD Program and did purchase peanut vending machines and

have suffered damages as a result, including the loss of income and loss

of opportunity, amongst others.

60. The Zwanigas and other Class Members demand rescission

of their contracts with the Defendants, a full refund of all monies paid to

the Defendants and damages against the Defendants for their losses.
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Arthur Wishaft Act (Franchise Disclosurd. 2000

61. The Plaintiffs plead that the Defendants failed to provide a

"disclosure document" to the Class Members as required bv section 5(1) of the

Arthur Wishart Act .

62. The plaintiffs plead that Class Members are entitled to rescission of

the basis that the Defendants have never delivered a "disclosure document" to

Defendants to the Class Members fails to complv with the disclosure content

Defendants failed to disclose to the Class Members:

(a) all material facts, financial statements and statements for the
purposes of assistinq the prospective franchisee in makíng
informed investment decisions as required by section 5(4) of
the Añhur Wishart Act:

(b) a statement of material chanqe as required bv section 5(5) of
the Afthur Wíshart Act:

(c) the business background of the franchisor as required by
section 2(\ of the Wishart ßesulajjen;

(d) the business backqround the directors. the oeneral
partners and the officers of the franchisor as required by
section 2(2\ of the Wisha¡t Requlation:
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(e) ud d on of ils indicati
whether. durinq the ten vears immediately preceding the
date of the disclosure the franchisor. the
franchisor's associate or a director, qeneral partner or officer
of the franchisor has been convtcted of fraud unfair or
deceptive business practices, or a violation of a law that
requlates franchises or business or if there is a charge
pendinq aqainst the person involvino such e matter as
required bv section 2(3) of the tAl,shad Reoulafion;

(f) a statement. including a description of details. indicatino
whether the franchisor. the franchisor's associate or a
director, qeneral partner or officer of the franchisor has been
subject to an administrative order or penalty imposed under
a law of any jurisdiction regulatinq franchises or business or
if the person is the subiect of any pendinq administralive
actions to be heard under such a law as required by section
2(4) of the Wishart Requlation:.

(g) a statement. includinq a description of details. indicatinq
whether the franchisor, the franchisor's associate or a
director, general partner or officer of the franchisor has been
found liable in a civil action of misrepresentation, unfair or
deceptive business practíces or violating a law that requlates
franchises or businesses, ino e failure to orovide
proper disclosure to a franchisee. or if a civil action involving
such allegations is pending against the person as required
bv section 2(5) of the Mshad Requlaf¡on;

franchisor's associate. a co ration whose directors or
offícers include a current director, officer or qeneral partner
of the franchisor. or included such a person at a time when
the bankruptcy or insolvencv proceedinq was takinq place. a
partnership whose qeneral oartners in de a current
director. officer or qeneral partner of the franchisor, or
included such a person at a time when the bankruptcv or
insolvencv oroceedino was o olace or a director. an
officer or a oeneral partner of the franchísor in their personal

Requlation:
of the
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(i) financial statements for the most recently completed fiscal
franchisor's ope as required bv section 3

0)

of the Wishart Regulation:

a description of the mediation or other alternative dispute
resolution process used by the franchisor. and the
circumstances when the process may be invoked. as well as
the required statement about mediation as required by
sectton 5 of the Wishart Regulation:

a certificate of disclosure siqned by at least two of the(k)
franchisor's rs or directors as required section 7 of
the Wisha¡t Req ulation :

63 ln the alternative, if the Defendants did provide Class Members with

liant lr oaalian Ã nf fhaa ¡.lic¡laorrra ¡ln¡rrm ^^+ + Äaar rmant rr¡ac nnf 
^^ml1hat

64

Añhur Wishart Act and contained misrepresentations as specified at paragraph

49 of the Claim.

The Plaintiffs olead that Class bers are deemed bv section

7(2) of the ffishad Acf to have relied upon all deficiencies and

ons disclosu

65 The Plai fuÉher olead and uoon section 28 of the C/ass

the

proceeding.
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66. Additionally, or in the alternative, the Zwanigas plead that the

Defendants breached their duty of fair dealing in their commercial dealings with

the Zwanigas and other Class Members under lhe Arthur Wishañ Act, by virtue

of their misrepresentations set out above, including disclosure regarding the

income generation, vend portion size, ongoing business support, location

assÍstance, control over the number of distributors placed in each territory, and

servicing of the peanut vending machines, amongst others. The Defendants

knew or ought to have known that the Representatíons were inaccurate,

incomplete, false, deceptive and/or misleading.

67. The Defenda nt, Johnvince Foods Distribution L.P., upon entering into a

padnership and/or joint-venture with the Defendant, Revolution Food

Technologies Inc., for the sale of the peanut vending machines pursuant to the

Planters@/Mo Program, became a Franchisor within the meaning of the A¡thur

Wishañ Act. This Defendant owes to the Zwanigas and other Class Members,

statutory and equitable obligations of utmost good faith and fair dealing.

AR ln fho alfornafirro fha Flofan¡lan* lnhnrrinaa Ennrlo ñio{rilrrr*inn L.P

uoon enterinq into a oartnershio a ioinf-venture with the Defendant

Revolution Food Technoloqies Inc.. for the sale of the peanut vendinq machines

pursuant to the Planters@/MD Proqram, became a Franchisor's Associate within

the meanins of the Arthur Wishart Act. This Defendant owes to the Zwaniqas
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and other Class Members, statutory and equitable obliqations of utmost qood

faith and fair dealing.

Revo n Food T n

appointed bv the Defendant. Johnvince Foods Distribution L.P., to advance the

n as and other Class Members be

the Arthur Wishañ Act. This Defendant owes to the Zwaniqas and other Class

and fair dealinq.

70. ln the alternative, the Defendant, Revolution Food Technologies Inc.,

upon being appointed by the Defendant, Johnvince Foods Distribution L.P., to

advance the Planters@/MD Program and entering into Membership Agreements

with the Zwanigas and other Class Members, became a Franchisor's Associate

within the meaning of the Añhur Wishañ Act. This Defendant owes to the

Zwanigas and other Class Members, contractual, statutory and equitable

obligations of utmost good faith and faír dealing.

71. The Zwanigas and other Class Members entered into Membership

Agreements with the Defendant, Revolution Food Technologies lnc. The

Membershíp Agreement called for an annual renewal fee, as described above.

The Membership Agreement was to grant the Zwanigas and other Class
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Members a license to sell Planters@/MD items and obtain assistance with the

placement of the peanut vending machines, among other things. The Zwanigas

and other Class Members are franchisees within the meaning of the Arthur

Wishart Acl

72. The duty of fair dealing and good faith, and the obligation to act in

accordance with reasonable commercial standards pursuant to sections 3 and 4

of the Arthur Wishaft Acf requires the Defendants to provide accurate and truthful

disclosure. The Defendants breached this duty as a result of the

misrepresentations made, as set out above, which the Zwanigas and other Class

Members relied upon to theír detriment.

73. The Plaintiffs plead that the Defendant. Revolution Food

of the Arthur Wishart Act.

74 The Plaintiffs olead the Defendant. Johnvince Foods

the A¡thur Wishaft Act.

DAMAGES

75. As a consequence of the misrepresentations of the Defendants, the

Zwanigas and other Class Members have suffered damages and losses
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including, but not limited to, a substantial investment loss, a loss of income, a

loss of opportunity, pain and suffering and other consequential losses. Further

particulars of damages will be provided prior to trial.

PUNITIVE DAMAGES

76. The conduct of the Defendants is such as to justify an award of

punitive and/or exemplary damages. The Zwanigas plead that the Defendants'

conduct has been a breach of their duty of good faith and is a separate

actionable wrong. The Defendants have behaved with arrogance and high-

handedness, have shown a callous disregard and complete lack of concern for

Class Members and the rights of Class Members, and ought to be punished and

deterred from this sort of misconduct. The Defendants' conduct was sufficiently

reprehensible so as to justify an award of punitive and/or exemplary damages

from the Defendants. The Defendants were or ought to have been aware of the

probable consequences of their conduct and the damage such conduct would

cause to Class Members.

77. The Defendants continue to be major participants in the food distribution

market place. The Defendants have considerable assets. An award of

$20,000,000.00 for punitive and exemplary damages is justified and required to

punish the Defendants and deter such inappropriate conduct in the future.
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78. The Class Members plead and rely upon the C/ass Proceedings Act,

1992, S.O. 1992, c.6, as amended and the Arthur Wishañ Act Franchise

Disclosurel 2OO0 S O 2000. c. 3. as amended

PLAGE OF TRIAL

The Class Members propose that this action be tried at the

City of Toronto in the Province of Ontario.
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