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Deflnlng Charactenstlcs of a
I\/Iary Carter Agreement ‘

s i 'Usually between the Plarntlff and the Iess Ilable
o defendant

2. Involves payment of a sum certaln to the Plalntlff
3. Caps liability of the settling defendant

- 4. Requires that the Plaintiff treat the non-settling
defendant as severally liable J

- 5. Provides for sharlng of Plalnt|ff’s recovery agamst
non-settling defendant : :

- 6. Requires that the settling defendant partlmpate |n the
trlal - - -




Public Policy

..It is trite that parties are free to contract and settle
Iawsuuts the court will not lightly interfere with such
settlements freely entered into by the partles

Also, it is trite that this court encourages
settlements of all issues and when that is not achieved
encourages settlement of as many issues as
possible.” : :

FERRIER J. IN PETTEY v. AVIS CAR INC. 130.R. (3'9) 725

: The Problem

...Where a plaintiff and one defendant enter into a Mary
Carter agreement, there is a serious risk of distorting the
judicial process. Former adversaries who had theretofore
resisted allegations of fault and damage, now become
allies in asserting those propositions to the detriment of
another defendant. The normal dynamic of the
adversarial process is, to some extent, skewed.”

(Stinson J. in Evans v. Jenkins)










Disclosure Obligations

To the Target Defendant

i. ~ “In my view, subject to redacting to delete particular

: amounts, the (entire) Mary Carter Agreement must
be disclosed to counsel for the non-settling
defendant and to the court. Only in this fashion can
counsel and the court properly assess and
understand the new dynamic of the litigation and
ensure that the trial proceeds in a fair fashion.”

(Stinson J. in Evans v. Jenkins)

_'Disclos'u'-fre Oblig'fations_' .

To the Judge
i. Same as to the non- -settling defendant
il This may change after the trial when costs are belng argued

To the Jury

i. Range of pOSS|b|l|t|es - Resch at one end and Q e at the
other ‘

il Practice in Toronto is to prowde a Summary of the Agreement

Redacted Copies

. Should be prepared tmmedlately for dlstrlbutlon to the non-
settling defendant and the Court - :

ii. Should only remove numbers (quantities and percentages)







3
% Trial Dynamics

a) Communication between Partners
b) Conduct of your Partner

c) Calling and Cross-examining witnesses

13
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T'm going to ask the jury to hold its applause
until all the evidence has been introduced.”




