
20 The Litigator  | March 2020

FeatureFeature

Representing
Vulnerable 
and 
Incapable 
Clients 
As lawyers, we are in a special 
position to help people who seek us out for advice 
and instill their trust in us. It is probably safe to say 
that when injury victims retain a litigation lawyer, 
they are likely going through one of the more 
difficult times in their lives. Some of them may have 
mental disabilities that make communication and 
decision-making difficult. Where clients are under 
a “legal disability” –lacking mental capacity, for 
example – they can be particularly vulnerable. It 
is essential that they be able to exercise their legal 
rights in the same way as anyone else. In order to 
enable them to do so, lawyers need to give these 
particularly vulnerable clients special consideration. 
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What is Legal Disability?
There is a tension in law between autonomy and 
paternalism. The latter is seen in the concept of 
legal disability which has its origins in the attitude 
that, in some circumstances, the law needs to act 
for the protection of those who are believed not 
to be able to do so for themselves. Such protective 
action is to be exercised in a manner to promote 
their “best interests,” with the underlying 
assumption being that the individual’s personal 
and economic affairs could be better managed by 
others – a substitute decision maker.1

	 Our law generally requires that a person 
possess a requisite level of mental capacity or 
decision-making ability before engaging in 
certain activities.2 This is seen in legislation 
and case law that addresses the threshold legal 
capacity3 for matters, including entering into 
enforceable contracts,4 consenting to personal 
and health care,5 granting powers of attorney,6 
requiring guardianship over one’s person or 
property,7 making a will,8 and even giving 
evidence in court.9

	 And so it is in the realm of civil litigation 
where persons must have a requisite capacity 
to manage their own legal affairs. Persons are 
deemed to be under a legal disability if they are 
minors under the age of 18 years or “mentally 
incapable” under the Ontario Substitute Decisions 
Act in respect of an issue in the particular 
legal proceeding.10 Persons will be “mentally 
incapable” under the Act if they fail to meet the 
“understand or appreciate” test: that is, they are 

not able to understand information relevant to 
making a decision concerning their property 
(which includes a legal claim), care or safety; OR, 
they are not able to appreciate the reasonably 
foreseeable consequences of a decision or lack of 
decision. 

Effect of Legal Disability
Legal disability has very real consequences 
for a client. It results in a near total loss of 
autonomy in the legal process. The client cannot 
pursue a legal claim except by and through a 
Litigation Guardian.11 The Litigation Guardian 
is empowered to do “anything” required or 
authorized to be done by a party to litigation12 and 
who alone “instruct[s] the lawyer in the conduct 
of the [legal] proceeding”13 having regard to the 
best interests of the person under legal disability.
	 No settlement, whether or not litigation has 
been commenced, is binding on the person under 
legal disability without the approval of a judge.14 
The Litigation Guardian must swear to the 
reasons in support of any proposed settlement.15 
Only in the case of a minor over 16 years of age, 
is the minor’s consent to the settlement even 
required, although that too can be dispensed 
with if the Litigation Guardian demonstrates 
the child is not acting in his or her own best 
interests.16 In every case, the court may ask the 
Children’s Lawyer or the Public Guardian and 
Trustee, as the case may be, to state any objection 
or provide any recommendations with respect to 
any settlement of a claim.17
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	 The court controls the use to which 
any money payable in a proposed 
settlement or judgment will be put. 
By default, any money payable to a 
person under legal disability shall be 
paid into court unless a judge orders 
otherwise.18 If a lump sum settlement 
or award is for personal injury damages 
arising from a motor vehicle accident, 
that portion representing pecuniary 
loss shall, in certain circumstances, 
be paid periodically by way of a 
structured settlement annuity.19 In most 
cases, a Guardian of Property will be 
appointed to distribute the funds in 
accordance with a court approved plan 
of management, which itself is subject to 
periodic review.20

Determining Mental Capacity 
Given the consequences of a finding 
of legal disability, it is imperative that 
lawyers be able to distinguish between 
clients who truly lack capacity and those 
who may have other mental disabilities 
merely requiring accommodation.
	 The starting point is the legal 
presumption that a person has capacity 
until proven otherwise.21 This is because 
the right to make one’s own decisions 
and conduct one’s own affairs is a 
fundamental one that should only be 
displaced where it is established that a 
person lacks the mental capacity to do 
so.22

	 In general terms, capacity is 
demonstrated by the ability to 
“understand” and “appreciate.” To meet 
the test for capacity to instruct counsel, 
persons must: (1) understand what they 
have asked the lawyer to do for them 
and why; (2) be able to understand and 
process the information, advice and 
options the lawyer presents; and, (3) 
appreciate the advantages, drawbacks 
and potential consequences associated 

with the options with which they are 
presented (i.e. be able to assess risk).23

	 Clients are not incapable simply 
because their decisions may appear 
questionable or because the lawyer 
might not agree with those decisions.24 

It is only when clients appear unable 
to understand information provided to 
them, or to appreciate the consequences 
of a decision, good or bad, does their 
capacity come into question.
	 When evaluating a client’s capacity, 
it is therefore irrelevant whether or not 
a particular decision or activity is in 
the client’s “best interests” – after all, 
capable people have the right to take 
risks and to make what others might 
consider bad decisions.25 It is only after 
a person is found incapable that the law 
concerns itself with protecting his or her 
best interests.
	 Incapacity must stem from a mental 
source such as mental illness, dementia, 
developmental delay or physical injury. 
It does not stem a lack of sophistication, 
education or cultural differences. 

The incapacity must affect the party’s 
decision-making in relation to the 
issues in the litigation. A person may be 
capable of making a basic decision while 
being incapable of making a complex 
decision. The courts have recognized 

varying levels of capacity required for 
different decisions, and varying degrees 
of incapacity to make decisions.26

	 Some lawyers would argue that 
assessing a client’s capacity is a job 
that only a properly trained mental 
health professional can perform. This 
is true, but only to a point. Because 
lawyers are precluded from acting 
on behalf of an incapable client, they 
are necessarily under an obligation to 
assess their clients’ capacity to instruct 
counsel. In this context, legal capacity 
is a legal determination, not a clinical 
assessment.27  
	 Lawyers continually make judgments 
about their clients’ capacity, whether 
they realize it or not. An awareness that 
“something is not right” with a client 
is itself an assessment of the client’s 

It is only after  
a person is found  

incapable that the law 
concerns itself with 
protecting his or her  

best interests.
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capacity, albeit one based on intuition 
or conjecture.28

	 While Rules of Professional Conduct 
impose an ethical duty on the lawyer 
to take steps to ensure that a legally 
disabled client’s interests are protected 
and not abandoned,29 they do little 
to provide any meaningful guidance 
about how a lawyer is supposed to 
determine a client’s capacity. There 
is, however, helpful commentary 
elsewhere. The Assessment of Older 
Adults with Diminished Capacity: A 
Handbook for Lawyers by the American 
Bar Association, recommends that the 
first step is to conduct a “preliminary 
screening” to identify any “red flags” 
suggesting possible incapacity. If there 
are substantial (i.e. more than mild) 
concerns about diminished capacity, 
professional consultation or formal 
assessment may be warranted.30 The 
Capacity Worksheet for Lawyers31 is a 
useful tool in this regard. It provides a 
more systematic, rather than intuition-
based, approach to assessing client 
capacity:
1)	 Cognitive functioning: 

a)	 Is the client demonstrating 
short-term memory problems 
(repeats questions frequently, 
forgets what is discussed within 
15 minutes, cannot remember 
events of the past few days)?

b)	 Is the client demonstrating 
language/communication 
problems (difficulty finding 
words, vague language, trouble 
staying on topic, disorganized, 
bizarre reasoning)?

c)	 Is the client demonstrating 
comprehension problems 
(difficulty repeating simple 
concepts, repeated questioning)?

d)	 Is the client demonstrating 
disorientation (trouble 

navigating office, getting lost 
coming to office, confused about 
the day, time, year, season)?

2)	 Emotional functioning:
a)	 Is the client in emotional distress 

(anxious, tearful, excited, 
pressured, manic)?

b)	 Is the client emotionally labile 
(moving quickly between 
laughter/tears, demonstrating 
feelings inconsistent with the 
topic being discussed)?

3)	 Behavioural functioning:
a)	 Is the client delusional (feeling 

others are “out to get” him, 
spying on him, fearful, unsafe)?

b)	 Is the client hallucinating 
(appearing to see, hear or talk 
to things or people not there, 
misperceiving things)?

c)	 Is the client’s grooming or 
hygiene poor (unusually 
unclean/unkempt in appearance 
or inappropriately dressed)?

4)	 Mitigating/Qualifying Factors 
(Factors such as stress, grief, 
depression, reversible medical 
conditions, hearing or vision loss, 
or educational, socio-economic, 
or cultural background that can 
influence a determination of 
capacity)
a)	 Is the client under stress, 

grieving, depressed because of 
recent events?

b)	 Are there medical issues 
(nutrition, medication)?

c)	 Is time of day a factor (does 
client function better in 
mornings rather than evenings)?

d)	 Are educational, cultural or 
ethnic barriers at play?

	 After gathering all this information, 
the lawyer can then exercise professional 
judgment to determine whether there 

is substantial evidence of diminished 
capacity that warrants consultation with 
or referral to an appropriate professional 
assessor, or whether, despite evidence of 
some diminished capacity, direct legal 
representation can continue.

Incapable Clients’ Rights
Lawyers should not decline to represent 
clients only because they are unsure if 
clients are mentally capable. Although 
the Rules of Professional Conduct do 
allow lawyers a general right to decline 
a particular representation, this right 
must be exercised prudently, particularly 
if the probable result would be to make 
it difficult for a person to obtain legal 
advice or representation.32

	 The Rules of Professional Conduct 
go on to mandate that “when a client’s 
ability to make decisions is impaired 
because of minority, mental disability, or 
for some other reason, the lawyer shall, 
as far as reasonably possible, maintain a 
normal lawyer and client relationship.”33

	 The lawyer must, however, be 
prepared to ensure that an incapable 
client’s best interests are protected. 
The Rules of Civil Procedure provide 
that “where it appears to the court 
that a litigation guardian is not acting 
in the best interest of the party under 
disability, the court may substitute the 
Children’s Lawyer, the Public Guardian 
and Trustee or any other person as 
litigation guardian.”34 Such a step 
contemplates the lawyer disclosing 
information that is certainly subject 
to lawyer-client privilege, putting 
the lawyer in a dilemma. The Rules 
of Professional Conduct provide that 
“when a lawyer takes protective action 
on behalf of a person or client lacking 
in capacity, the authority to disclose 
necessary confidential information may 
be implied in some circumstances.”35  
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	 The Rules go on to say that “the 
client’s authority for the lawyer to 
disclose confidential information to the 
extent necessary to protect the client’s 
interest may…be inferred in some 
situations where the lawyer is taking 
action on behalf of the person lacking 
capacity to protect the person until a 
legal representative can be appointed. 
In determining whether a lawyer may 
disclose such information, the lawyer 
should consider all circumstances, 
including the reasonableness of the 
lawyer’s belief that the person lacks 
capacity, the potential harm that may 
come to the client if no action is taken, 
and any instructions the client may have 
given to the lawyer when capable of 
giving instructions about the authority 
to disclose information. Similar 
considerations apply to confidential 
information given to the lawyer by 
a person who lacks the capacity to 
become a client but nevertheless 
requires protection.”36 The courts are 
also prepared, where necessary and 
appropriate, to deploy sealing orders to 
protect client confidentiality.37

	 In cases where the lawyer must take 
protective action for an incapable client 
by appointing a Guardian of Property, 
for example, it has been suggested 
that the proposed guardian should be 
represented by independent separate 
counsel to avoid a potential conflict 
of interest.38 Moreover, on any such 
applications (which must be served 
on the incapable person along with 
advice of his or her right to oppose 
the application), the court may direct 
that the Public Guardian and Trustee 
arrange for legal representation to be 
provided for the person and, for the 
purposes of the application, the person 
shall be deemed to have capacity to 
retain and instruct counsel.39

Accommodating Clients with 
Diminished Capacity
It is important to recognize that some 
clients with a diminished mental 
capacity because of age, mental illness, 
brain injury, or the like, may not be 
under a legal disability. These clients 
may merely need accommodations for 
their disability so that they can exercise 
their legal rights like everyone else. 
	 Lawyers, like any other service 
providers, are legally obliged to 
provide accommodations to disabled 
clients who need them.40 Lawyers can 
educate themselves about common 
mental disabilities and typical 
accommodations associated with such 
disabilities. However, every disabled 
client will have unique accommodation 
needs. Clients are ultimately the best 
resource in this regard – asking them 
what accommodations they need to 
understand, appreciate, and participate 
in the lawyer-client relationship is 
usually the best starting point.41

	 That said, clients with diminished 
mental capacity may benefit from some 
simple, common sense accommodations. 
Lawyers might consider one or more of 
the following during client meetings:42

1)	 Provide advance explanation of the 
purpose of any meeting with the 
client.

2)	 Discuss one issue at a time.
3)	 Break information into small, 

manageable chunks.
4)	 Use simple, straightforward, non-

legalese language.
5)	 Speak at a slower pace to allow the 

client to process information.
6)	 Allow extra time for clients to 

formulate and ask clarifying 
questions.

7)	 Provide cues to assist recall rather 
than expecting spontaneous 
retrieval of information.

8)	 Repeat, paraphrase, summarize, 
and check periodically for 
accuracy of communication and 
comprehension. 

9)	 Confirm understanding by asking 
the client to explain in their own 
words what has been said.

10)	If information is not understood, 
incompletely understood, or 
misunderstood, provide corrected 
feedback and check again for 
comprehension.

11)	Provide summary notes and 
information sheets to facilitate 
later recall, including key 
points, decisions to be made, 
and documents to bring to next 
meeting, etc.

12)	Schedule appointments for times of 
the day when the client is at peak 
performance.

13)	Schedule multiple, shorter 
appointments rather than one 
lengthy appointment.

	 In fact, these points would benefit 
many of our clients and, in particular, 
accommodate the vulnerable clients 
most of all.
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